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PROCESS 

 
Issued: September 1, 2010 
 
 
PURPOSE 

 
To establish a standardized process for the assignment of major and minor design projects for the construction, 
repairs and rehabilitation of a facility to vendors and firms (Service Provider) that have executed Continuing Services 
Agreements (CSA) with the University of Houston (the University).  It is the responsibility of the employee to become 
familiar with the CSA.  Any capitalized terms not specifically defined in this document shall have the meaning 
assigned them in the CSA. 
 
 
DEFINITIONS 

 
A. Continuing Service Agreement (CSA):  Contractual agreement between the University and Service 

Providers for major and minor design Projects.  
 

B. Contract Coordinator:  A Plant Operations employee that provides daily administrative support to the 
Project Manager in processing, maintenance and records management for contractual agreements.  

 
C. Service Provider:   Vendors and firms selected through the University’s formal bid and award process to 

enter into a CSA for a specified term.   

D. Service Representative:   A Plant Operations employee designated to serve as a consultant for a particular 
Service Category. 
 
 

BACKGROUND 

 
The University identifies the Service Providers through a transparent public bidding process and enters into a CSA 
with each Service Provider.  The CSA contains the terms of the parties’ agreement, including the duration, which is 
typically two (2) years with up to two (2) or three (3) renewals of one (1) year each.  If and when Plant Operations 
identifies a Project, a Service Provider will be selected from one of the Service Categories listed in the table below: 

 

 
SERVICE CATEGORY 

INDIVIDUAL  
PROJECT VALUE 

 

 
CONTRACT TERMS 

Architectural Services Up to $1 Million  2-Year, with two 1-year renewals  

Air Testing and Balancing Services Varies, based upon scope 2-Year, with two 1-year renewals  
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SERVICE CATEGORY 

INDIVIDUAL  
PROJECT VALUE 

 

 
CONTRACT TERMS 

Commissioning Services Varies, based upon scope 2-Year, with two 1-year renewals  

Project Management Up to $1 Million 2-Year, with two 1-year renewals  

Land Survey Services Varies, based upon scope 2-Year, with two 1-year renewals  

Civil and Structural Services Up to $1 Million 2-Year, with two 1-year renewals  

Mechanical, Electrical & Plumbing 
Engineering (MEP) 

Varies, based upon scope 2-Year, with two 1-year renewals  

Asbestos Consulting Services  Varies, based upon scope 2-Year, with three 1-year renewals 

Mold Professional Services Varies, based upon scope 2-Year, with three 1-year renewals  

Environmental Services TBD TBD 

Geotechnical Services TBD TBD 

Construction Material Testing TBD TBD 

 
It is each University employee’s personal obligation to ensure that neither a CSA is, nor any set of Projects are, 
utilized to avoid, or get around University contracting and/or signature approval guidelines.  If you believe that the 
anticipated projects under a CSA should more correctly be the subject of a Professional Services Agreement that 
would require the signature of a Vice Chancellor/Vice President or University President, you are required to object to 
the CSA and/or any Project awarded under it in writing. 

 
GUIDELINES: 

 
A. Selection and Award: 

 
1) The Plant Operations executive leadership will assign a Service Representative to serve as a consultant for 

each Service Category identified in the table in the above Background Section.  
 

2) The Service Representative shall provide a summarized statement of qualifications for each Service 
Provider in the Service Category for which he/she is responsible.  The summary will serve as the profile 
information for the Service Providers on the Request for Continuing Service Form which the Project 
Managers (PM) will complete to award a Project to a Service Provider.  The summary shall include the 
following pertinent information: 
 

a. Specialty and/or specific fields of expertise;  
b. Limitations in scope or capacity to perform services; 
c. Prior University Project experience, if applicable. 
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3) To initiate the process, PM shall contact his/her designated Contract Coordinator to obtain a Request for 
Continuing Service Form for a specific Service Category. 
 

4)  The Contract Coordinator shall provide the PM a pre-populated Request for Continuing Service Form within 
24 hours, including the  profile for each Service Provider in the Service Category, the cumulative dollar 
amount of previously awarded Projects under the CSA, the number of previously awarded Projects under 
the CSA, and the past performance ratings.   
 

5) The PM shall review and evaluate (1) the qualifications of the Service Providers in the context of the scope 
of work to be performed, (2) the cumulative dollar value of previously awarded Projects under the CSA, (3) 
the number of previously awarded Projects under the CSA, and (4) past performance.  The PM may consult 
with the Service Representative for technical expertise during the evaluation. 
 

6) The PM shall rank the Service Providers and submit the Best Choice, Recommendation A, inclusive of 
written justification, to his/her Director/PPM for approval or rejection.  
 

 

B. Approval and Reporting: 

 

1) The Director/PPM shall accept or reject the Best Choice, Recommendation A.   

a. If accepted, the Request for Continuing Service Form is returned to the PM and Contracts 
Coordinator for further processing. 

b. If rejected, the Director/PPM shall proceed with Recommendation B and submit a detailed 
justification to be reviewed and approved by the appropriate Executive Director.  
 

2) The Executive Director shall review and accept or reject any exceptions from the Best Choice 
Recommendation assessed by the Director/PPM. 

a.  If accepted, the approved Request for Continuing Service Form is returned to the Director/PPM to 
proceed with contract negotiations. 

b. If rejected, the Executive Director shall identify the next Best Choice Recommendation and provide 
justification on the Request for Services form.  The completed form shall be returned to the 
Director/PPM to proceed with contract negotiations.  
 

3) The PM will issue a Project RFP to the Service Provider approved for a Project by the Director/PPM and or 
Executive Director in accordance with the immediately preceding section, and attempt to negotiate a Service 
Order. 
 

4) In the event the PM is unable to negotiate a Service Order with the Service Provider approved by the 
Director/PPM and or Executive Director, the PM shall issue the Project RFP to the next identified Service 
Provider (in accordance with Section B.2) above) until a Service Order is executed or the Project is 
abandoned.   
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5) Following successful negotiations with and execution of an approved Service Order by, a Service Provider, 
the PM shall provide the Contract Coordinator with the approved Request for Continuing Service Form and 
necessary documents to complete the process and update the Continuing Service database. The approved 
Request for Continuing Service Form shall accompany the Service Order and CSA during the signatory 
approval phase to Executive Management. 
 

6) At the conclusion of a Project, the PM, and Director/PPM shall provide to the appropriate Contract 
Coordinator a post-performance evaluation of the  Service Provider’s actual performance as compared to 
the intent of the Service Order and CSA for inclusion in the Continuing Service database.  The evaluation 
shall also document any significant changes in business profile, status and/or practices.  
 

7) The Contract Coordinators shall provide Plant Operations executive leadership a monthly and quarterly 
activity report highlighting the participation and performance levels of the Service Providers. 
 

8) On a quarterly basis, the Plant Operations executive leadership and the Service Representatives shall 
evaluate the Continuing Service activity reports, and applicable post-performance evaluations, to determine 
whether each Service Provider’s participation in the program continues to provide the ‘best value’ to the 
University.   
 

9) In addition, during the 1st year of the program, the Plant Operations executive leadership shall review the 
process on a bi-annual basis to ensure continuous compliance to the guidelines and to evaluate the 
effectiveness of the program.  

 
 
REVIEW and RESPONSIBILITIES 

 
Responsible Party:  Executive Director, Facilities Management 
Review:   Every two (2) years 



ATTACHMENT A UNIVERSITY OF HOUSTON

Plant Operations

REQUEST FOR CONTINUING SERVICES FORM

DATE: <Date of Request>

REQUESTOR: <Project Manager>

CONTACT INFORMATION: <Name@central.uh.edu <713 -743- ####>

CONTINUING SERVICE REQUESTED:  <Service Type>

SERVICE REPRESENTATIVE:  <Name of Representative> 

Project Name:  <Project Name> Project NO.: <P#> Contract Amount: <$$$>

Accept or Reject

Director/PPM

 Accept or Reject

Executive Director 

1st Recommendation Company Name / Service Provider

2nd Recommendation Company Name / Service Provider

CONTRACT ADMINISTRATION

<Insert Scope/Narrative, Project Description>
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PROJECT MANAGER'S RECOMMENDATION AND JUSTIFICATION

<Insert Justification for Recommendation>

Company A -$                  0 0

Company B -$                  0 0

Company C -$                  0 0

Company D -$                  0 0

Company E -$                  0 0

Company F -$                  0 0

<REJECT, insert new RECOMMENDATION AND JUSTIFICATION>.

< REJECT, insert new RECOMMENDATION AND JUSTIFICATION>.

ATTACHMENT A-Request for Continuing Service Form, IDIQ REQUEST FORM-Attachment A Page 1 of 1 8/23/2010



 

 
 

If mailing completed evaluation, please forward to: 
University of Houston, Plant Operations – Contracts Administration, 4211 Elgin Street, Houston, Texas 77204 
 

 

Project No.        Project Name:       

Firm Name-Architecture:         Contact Name       

Firm Name-Engineering:         Contact Name       

Firm Name-(Other):         Contact Name       

 
Service(s) Rated: 
(check all that apply)   Architecture  Engineering  Other        
 

Phase Project Service(s) Rated  Pre-Construction (planning, design & bidding)  Construction(construction & closeout) 

 

Please rate the effectiveness of the professional service firms’ performances on the capital improvement project 
across the following dimensions:  

Evaluation Criteria: 0 = N/A 1 = Low 5 = Moderate 10 = High 

Performance Dimensions: Value 
Arch. 
Score 

Eng. 
Score 

(Other) 
Score 

1)  Expertise, knowledge and 
experience 

Fulfilled commitment to maintaining 
proposed Team for duration of project 
(including EDGE). 

0-10          

2)  Problem solving and decision 
making 

Provided effective and creative problem 
solving and fair decision making. 

0-10          

3)  Timeliness and responsiveness Performed responsibilities and provided 
feedback to inquiries in a timely manner. 

0-10          

4)  Process facilitation, 
communication and partnering 

Effective project documentation and 
communication. 

0-10          

5)  Scope management Identified, tracked and managed changes 
within project. 

0-10          

6)  Schedule management Effectively managed project schedule and 
completed deliverables on time 

0-10          

7)  Budget management Provided valuable input and leadership to 
manage project on budget. 

0-10          

8)  Quality management Ensured quality design/construction and 
deliverables. 

0-10          

9)  Risk management Provided thorough guidance and effective 
action in managing/balancing project risks. 

0-10          

10) Overall project management Delivered effective overall project 
management. 

0-10          

Total              
 

Would you recommend the professional service firm/team for comparable work in the future?  
 

Architect:  Yes  No Engineer:  Yes  No (Other)  Yes  No 
 

Please provide any comments regarding the professional service firms: 

      

 

Evaluator’s Name:         Telephone Number: (   )     -      
 

     Stakeholder Group:  FM  FPC             Other    
 
 

 
 

  
  

Continuing Services Evaluation  
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PROCESS 

 
Issued: September 1, 2010 
 
 
PURPOSE 

 
To establish a standardized process for the assignment of construction contracting services to JOC 
Contractors who have executed Owner-Contractor Agreements by Project Job Orders (JOCs) with the 
University of Houston (the University).  It is the responsibility of the employee to become familiar with the 
JOC form.  Any capitalized terms not specifically defined in this document shall have the meaning assigned 
them in the JOC. 
 
 
DEFINITIONS 

 
A. Contract Coordinator:  A Plant Operations employee that provides daily administrative support to 

the Project Manager in processing, maintenance and records management for contractual 
agreements.  
 

B. Job Order Contractor:   Vendor (which might be a firm) awarded a JOC through the University’s 
formal bid process.   
 

C. JOC Representative:   A Plant Operations employee designated to serve as an internal consultant 
for a JOC Category (identified in the table in the Background section below).  
 

D. Owner-Contractor Agreement by Project Job Orders (JOC):  Contractual agreement between 
the University and JOC for minor construction, repairs and rehabilitation Projects.  
 

BACKGROUND 

 
The University identifies the Job Order Contractors through a transparent public bidding process and enters 
into a JOC with each Job Order Contractor.  The JOC contains the terms of the parties’ agreement, 
including the duration, which is typically two (2) years with up to two (2) renewals of one (1) year each.  The 
individual JOC Project value cannot exceed (a) $175,000 in construction cost, and/or (b) $250,000 in total 
Project cost.  If and when Plant Operations identifies a Project, a Job Order Contractor will be selected from 
one of the JOC Categories listed in the table below: 
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JOC CATEGORY 

 
CONTRACT TERMS 

General Contractors (2) 2-Year, with two 1-year renewals 

Asbestos and Mold Remediation 2-Year, with two 1-year renewals  

Flooring 2-Year, with two 1-year renewals  

 

It is each University employee’s personal obligation to ensure that neither a JOC is, nor any set of Projects 
are, utilized to avoid, or get around University contracting and/or signature approval guidelines.  If you 
believe that the anticipated Projects under a JOC should more correctly be the subject of an Owner-
Contractor Agreement, a Design/Build Agreement, a Construction Manager Agreement, or a Construction 
Manager-At-Risk Agreement (or other agreement that would require the signature of a Vice Chancellor/Vice 
President or University President), you are required to object to the JOC and/or any Project awarded under 
it in writing. 

 
GUIDELINES: 

 
A. Internal Selection Process: 

 
1) The Plant Operations executive leadership will assign a JOC Representative to serve as the 

internal consultant for the JOC Categories identified in the table in the Background section above.  
 

2) To initiate the process, the PM shall request from his/her designated Contract Coordinator a 

Request for Job Order Form for a specific JOC Category.   

 

3) The Contract Coordinator shall provide the PM a populated Request for Job Order Form within 24 

hours.  The Request for Job Order Form shall include (1) the profile for each JOC, (2) the 

cumulative dollar amount of previously awarded Job Orders, (3) the number of previously awarded 

Job Orders, and (4) the past performance ratings.   

 

4) The PM shall review and rank the Job Order Contractors and submit the best choice 

recommendation, including written justification, to his/her respective Director/PPM for approval or 

rejection. The PM may consult with the JOC Representative for technical expertise. 
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B. Approval and Negotiation: 

 

1) The Director/PPM shall accept or reject the best choice recommendation.   

a. If accepted, the approved Request for Job Order Form is returned to the PM and Contracts 

Coordinator for further processing. 

b. If rejected, the Director/PPM shall proceed with the next-ranked recommendation and 

submit a detailed justification to be reviewed and approved by the appropriate Executive 

Director.  

 

2) The Executive Director shall review and accept or reject any exceptions from the best choice 

recommendation assessed by the Director/PPM. 

a. If accepted, the approved Request for Job Order Form is returned to the Director/PPM to 

proceed with contract negotiations.  

b. If rejected, the Executive Director shall instruct the Director/PPM to negotiate the Job 

Order Proposals with the other Job Order Contractors.  If negotiations do not provide the 

desired result, the Executive Director shall instruct the Director/PPM to proceed with formal 

bid through the standard University RFP/RFQ process.  

 

3) Upon approval, the PM shall proceed to negotiate the Job Order.  A Job Order is not binding or 

enforceable until signed by all parties.  Each Project Proposal received from the Job Order 

Contractor shall include the following information:   

a. A narrative description of the Job Order Contractor’s understanding of the scope of Work; 

b. A description of particular phases of the Work, if applicable; 

c. A Cost Proposal for the Work; 

d. A proposed Commencement Date and best estimate of the Contract Time; 

e. The name and contact information for Contractor’s designated representative and the 

resident superintendent that Contractor will assign to the Project if issued a Job Order; 

f. A list of all Subcontractors and/or service providers (such as architects, engineers and 

other consultants) that Contractor proposes to use in the performance of the Work; 

g. A copy of the proposal of each Subcontractor and service provider to participate, 

identifying the basis of its proposal (whether as pre-priced items or otherwise) and the 

maximum, not-to-exceed cap for its services or materials; 

h. A current summary statement of all Job Orders awarded to Job Order Contractor under the 

JOC to date, which statement shall set forth the amount(s) paid to Contractor under each 

such Job Order; 
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i. A HUB Subcontracting plan, if required by Applicable Law; and 

j. Any additional qualifications or conditions applicable to the Project Proposal. 

 
C. Reporting: 

 

1) At the conclusion of a Project, the PM, and Director/PPM shall provide to the appropriate Contract 
Coordinator a post-evaluation of the Job Order Contractor’s actual performance as compared to 
the intent of the Job Order and JOC for inclusion in the JOC database.  The evaluation shall also 
document any significant changes in business profile, status and/or practices.  
 

2) The Contract Coordinators shall provide Plant Operations executive leadership a monthly and 
quarterly activity report highlighting the participation and performance levels of the JOCs. 
 

3) On a quarterly basis, the Plant Operations executive leadership and the JOC Representatives shall 
evaluate the JOC activity reports, and applicable post-performance evaluations, to determine 
whether each JOC’s participation in the program continues to provide the ‘best value’ to the 
University.   
 

4) In addition, during the 1st year of the program, the Plant Operations executive leadership shall 

review the process on a bi-annual basis to ensure continuous compliance to the guidelines and to 

evaluate the effectiveness of the program.  

 
REVIEW and RESPONSIBILITIES 

 
Responsible Party:  Executive Director, Facilities Management 
Review:   Every two (2) years 



ATTACHMENT A UNIVERSITY OF HOUSTON
Plant Operations

REQUEST FOR JOB ORDER FORM
DATE: <Date of Request>

REQUESTOR: <Project Manager>

CONTACT INFORMATION: <Name@central.uh.edu <713 -743- ####>

JOB ORDER SERVICE REQUESTED:  <Service Type>

JOC REPRESENTATIVE:  <Name of Representative> 

Project Name:  <Project Name> Project NO.: <P#> Contract Amount: <$$$>

General Contractor I

VAUGHN CONSTRUCTION

General Contractor II

HORIZON GROUP INTERNATIONAL

Speciality I

ACS FLOORING

Company E -$              0 0

Speciality II

INLAND ENVIRONMENTS

Accept or Reject

Director/PPM

 Accept or Reject

Executive Director 

1st Recommendation Company Name / JOC Name

2nd Recommendation                         

(General Contractor ONLY)
Company Name / JOC Name

CONTRACT COORDINATOR

<Insert Scope/Narrative, Project Description>
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PROJECT MANAGER - RECOMMENDATION AND JUSTIFICATION

<Insert Justification for Recommendation>

Special emphasis in RESEARCH, LABORATORIES, AND GENERAL CONSTRUCTION. -$              0 0

Special emphasis in GENERAL CONSTRUCTION. -$              0 0

Special emphasis in FLOORING. -$              0 0

Special emphasis in ASBESTOS and MOLD REMEDIATION. -$              0 0

<REJECT, insert new RECOMMENDATION AND JUSTIFICATION>.

< REJECT, insert new RECOMMENDATION AND JUSTIFICATION>.
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Company Name:        Project Contact Name       

 

Date        Project No.        Project Name       

 
Trade Performed:   General   Environmental  Flooring  
(check all that apply) 
 

Contract Type:  Job Order Contractor  Subcontractor  Other 
(check all that apply) 

 

Please rate the effectiveness of the Contractor’s performance on the capital improvement project across the 
following dimensions:  
 

Evaluation Criteria: 0 = N/A 1 = Low 5 = Moderate 10 = High 
 

Performance Dimensions: Value Score 

1)  Expertise, knowledge and experience Dedicated experienced people for duration of 
project & maintained EDGE commitment. 

0-10     

2)  Problem solving and decision making Provided effective & creative problem solving, 
coordination & fair decision making on project. 

0-10     

3)  Timeliness and responsiveness Performed responsibilities, coordination & provided 
information/documentation in a timely manner. 

0-10     

4)  Process facilitation, communication and 
partnering 

Effective project documentation & communication 
in facilitating a successful project. 

0-10     

5)  Scope management Identified issues & effectively managed changes 
within project. 

0-10     

6)  Schedule management Effectively managed/coordinated project schedule 
to complete milestones and project on time. 

0-10     

7)  Budget management Offered valuable input to owners for managing 
project on budget. 

0-10     

8)  Quality management Performed quality construction in a safe manner 
through demonstrated QA/QC processes. 

0-10     

9)  Risk management Provided prompt notification and effective action in 
managing/balancing project risks. 

0-10     

10) Overall project management Delivered effective overall project management for 
owners. 

0-10     

Total 0-100      
 

Based on these comments, would you recommend this Contractor for comparable work in the future?  
 

  Yes  No 
 

Please provide any comments regarding the Contractor’s performance or the quality of its work. 
 

Comments: 

      

 

Evaluator’s Name:        Telephone Number : (   )     -      
 

Stakeholder’s Group:  FM     FPC    Other    
  
 

 

 
If mailing completed evaluation, please forward to:  
University of Houston, Plant Operations-Contracts Administration, 4211 Elgin, Houston, Texas 77204 

  

  

  

Job Order Contractor Evaluation  



OGC-S-2010-15 

  

Office of the General Counsel 
Owner Contractor Agreement 
OGC-S-2010-15 

 
Exhibit A  

EXHIBIT A 

UNIVERSITY OF HOUSTON 

JOB ORDER FORM 

 

This Job Order (“Job Order”) is subject to all terms and conditions of the Owner – Contractor Agreement 
by Project Job Orders between the University of Houston System (“Owner”) and     
  (“Contractor”) dated     (the “Job Order Agreement”).  Job Orders become a part 
of the Job Order Agreement upon execution by both parties and Contractor’s satisfaction of Contractor’s 
obligations under ARTICLE 5 of the Job Order Agreement. 

Date:  Account #  

Contract #  Project Agreement #  

Project:  Location:  

Job Order #   

 

To: _________________________________________________________________________________ 

You are hereby directed to perform the services as described below in accordance with your Job Order 
Proposal dated ___________________ under the terms and conditions of the Job Order Agreement and at 
the sole satisfaction and approval of Owner. 

 

SCOPE OF WORK: 

 
 
 
 
 
 
 
 
 

COSTS/CHARGES:   

Contractor’s compensation shall be either: 

__ on an hourly rate of $__________________, not to exceed the amount of $________________; or 

__ on a strict not-to-exceed amount of $__________________ 

Contractor will invoice Owner __ monthly or __ upon completion of this Job Order for unpaid 
compensation earned. Invoices shall reference Contract #_____________ and Job Order #____________.  
Owner shall promptly process payment to Contractor for each invoice in accordance with Texas 
Government Code Chapter 2251, it being understood and agreed that Owner has no obligation to pay for 
Work that is not performed in compliance with the terms, provisions, conditions and requirements of the 



OGC-S-2010-15 

  

Office of the General Counsel 
Owner Contractor Agreement 
OGC-S-2010-15 

 
Exhibit A  

Job Order Contract, this Job Order, and the UGC and SGC (both of which are defined and expressly 
incorporated in Job Order Contract).  

 

SCHEDULE:  The Work to be performed under this Job Order shall begin on or before 
__________________ and be completed on or before __________________ (the “Project Completion 
Date”).  The Project Completion Date is a material inducement to Owner in the award of this Job Order, 
and in default of completion of such Work by the Project Completion Date, Contractor shall pay to Owner 
liquidated damages in the amount of $________________ for each day completion is delayed beyond the 
Project Completion Date. 

 

Job Order #__________________ 

 

Previous Total Job Order Amount: $____________________ 

Value of this Job Order:   $____________________ 

Job Order Agreement Total:  $____________________ 

 

 

CONTRACTOR: 

 

  Federal Tax ID Number:_________________ 

 

By: __________________________________ Date:__________________________ 
Name:  
Title:  

 

  



OGC-S-2010-15 

  

Office of the General Counsel 
Owner Contractor Agreement 
OGC-S-2010-15 

 
Exhibit A  

AUTHORIZED AND ACCEPTED: 

University of Houston System  

 
 
By: ______________________________  Date  ________________ 

Name:  
Title:  
Office:  
 

 
By: ______________________________  Date  ________________ 

Name:  
Title:  
Office:  

 
 
By: ______________________________  Date  ________________ 

Name:  
Title:  
Office:  

 
By: ______________________________  Date  ________________ 

Name:  
Title:  
Office:  

 
 

NOTE:  When invoicing, please refer to Contract No.  ________ and Account No.  ____________. 

 

 



Other Resources

C. Other Resources

 CS and JOC Master Contact List 

 Plant Ops Web Link:

http://www.uh.edu/plantops/services/e

mployees/project-delivery/
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UNIVERSITY OF HOUSTON
MASTER CONTACT LIST

Continuing Services

SERVICE PROVIDER

UH Service 

Representative Address City State Zip Primary Contact Telephone

Commissioning Services Gary Alley

1 Page Southerland Page 1100 Louisiana, Ste. 1 Houston TX 77002 Jeffrey S. Willis 713-871-8484

2 Sebesta Blomberg 5300 Memorial Drive, suite 390 Houston TX 77007 William W. Back 713-400-2100

3 SSR Cx Facilities Commissioning 10205 Westheimer Road, Suite 300 Houston TX 77042 Victor Saeh 713-353-2960

4 Jacobs Engineering 5985 Rogerdale Road Houston TX 77072 Mark Courville 832-351-6000

5 AEI, Affiliate Engineers One Greenway Plaza, Suite 150 Houston TX 77046 Steve Frei 713-548-8900

 Construction Material Testing Gary Allen

1 PSI Engineering Consulting Testing 1714 Memorial Drive Houston TX 77007 Michael Lavelle 713-224-2047

2 Terracon 1555 Clay Road, Ste. 500 Houston TX 77043 Patrick M. Beecher, P.E. 713-690-8989

3 Fugro Consultants, Inc. 6100 Hilcroft Houston TX 77081 Donald J. Anderson, Jr. 713-369-5406

4 Raba Kistner 3602 Westchase Houston TX 77042 Mark D. Wells, P.E., PMP 713-996-8990

5 HTS Inc. Consultant 416 Pickering Street Houston TX 77091 Darrell Morrison, P.E. 713-692-8373

Testing and Balance Services Gary Alley

1 Engineered Air Balance Co. 222 Pennbright Dr Ste 110 Spring TX 77396 Gaylon Richardson & Earl Underwood 281-873-7084

2 Technical Air Balance P.O. Box 2597 Spring TX 77383 Mario L. Perez 281-651-1844

3 Campos Engineering, Inc. 7430 Greenville Avenue Dallas TX 75231 Tony Casagrande 214-696-6291

Environmental Services Jonathan Thurston

1 Terracon 1555 Clay Road, Ste. 500 Houston TX 77043 Patrick M. Beecher, P.E. 713-690-8989

2 QC Laboratories, Inc. 10810 Northwest Freeway Houston TX 77092 Robert P. Copus, P.G. 713-695-1133

3 EFI Global 11000 Richmond Ave., Ste. 250 Houston TX 77042 Jock Marshall 832-518-5145

4 PSI Engineering Consulting Testing 1714 Memorial Drive Houston TX 77007 Michael Lavelle 713-224-2047

5 Tolunay Wong Engineering Inc. 10710 S. Sam Houston Pkwy. West Houston TX 77031 William Tobin, P.E. 713-722-7064

Project Management Services Jonathan Thurston

1 Broaddus & Associates 6565 Fannin Street Houston TX 77030 Lana Cobe 713-441-7398

2 Jacobs 5985 Rogerdale Road Houston TX 77072 J. Charles Davis, 832-351-7985

3 Parsons 1900 West Loop South, Suite 400 Houston TX 77027 Alvaro Rizo-Patron 713-871-7000

4 Project Control Houston 2211 Norfolk, Suite 1105 Houston TX 77098 John D. Miner 713-403-2075

5 Hoar Program Management 15311 W Vantage Pkwy, Suite 315 Houston TX 77032 Mike Lanier 713-244-2250

Mold Professional Services Bob Schneller

1 Baer Engineering 8313 Southwest Freeway, Suite 350 Houston TX 77074 Therese M. Baer 1-800-926-9242

2 Efi Global 11000 Richmond Avenue, Suite 250 Houston TX 77042 Jock Marshall & Rick Anderson 832-518-5145

3 ATC Associates 3626 Westchase Drive Houston TX 77042 Catherine G. McLain 713-343-4482

4 TGE Resources 6120 W By Northwest Blvd. Ste. 100 Houston TX 77040 Robin D. Franks 713-744-5800

5 ERC Environmental Consultants 10801 Hammerly Blvd. Ste. 100 Houston TX 77043 Kommy M. Azarpour 713-290-9444

Master Contact List - CS and JS Services Page 1 of 3 9/10/2010



UNIVERSITY OF HOUSTON
MASTER CONTACT LIST

Continuing Services

SERVICE PROVIDER

UH Service 

Representative Address City State Zip Primary Contact Telephone

Asbestos Professional Services Bob Schneller

1 Professional Service Industries 1714 Memorial Drive Houston TX 77007 Randy Weber 713-224-2047

2 Baer Engineering 7756 Northcross Ste. 211 Austin TX 78757 Therese M. Baer 512-453-3733

3 McKee Environmental 303 Westfield Lane Friendswood TX 77546 Ronald S. McKee 281-482-7147

4 EFI Global 11000 Richmond Avenue, Suite 250 Houston TX 77042 Jock Marshall & Rick Anderson 832-518-5145

5 ATC Associates 3928 Bluebonnet Dr. Stafford TX 77477 Catherine G. McLain 713-343-4482

Architectural Services Mike Yancey

1 Brave Architects 4617 Montrose Blvd Ste. C230 Houston TX 77006 Fernando L. Brave 713-524-5858

2 Philo Wilke Partnership 11275 S Sam Houston Pkwy W Ste 200 Houston TX 77031 Steven C. Schultz 832-554-1130

3 SHW Group 20 East Greenway Plaza, Suite 200 Houston TX 77046 Don Hensley 713-548-5700

4 PDG Architects 3100 Weslayan St. Ste.200 Houston TX 77027 Jason Beal 713-629-6100

5 URS Group 10550 Richmond Avenue, Suite 155 Houston TX 77042 Dennis Peck 713-914-6590

6 Courtney Harper 3801 Kirby Dr. Ste. 244 Houston TX 77098 Courtney Harper 713-521-7379

Civil and Structural Services Mike Yancey

1 Charles Gooden Consulting Engineers 2320 Holmes Rd., Ste. A Houston TX 77051 Charles D. Gooden, Jr. 713-660-6905

2 International Leading Technologies 10700 Richmond Ave. Houston TX 77042 David Casares 713-789-8400

3 Klotz Associates 1160 Dairy Ashford, Ste. 500 Houston TX 77079 Billy M. Coke, P.E. 281-589-7257

4 URS Corporation 10550 Richmond Ave., Ste. 155 Houston TX 77042 James Rich Squire, P.E. 713-914-6699

5 Walker Restoration Consultants 17049 El Camino Real, Ste. 202 Houston TX 77058 Kenneth Casey Wagner, P.E. 281-280-0068

6 Walter P. Moore 1301 McKinney, Ste. 1100 Houston TX 77010 Dilip Choudhuri, P.E. 713-630-7300

TX

Geotechnical Services Mike Yancey

1 Terracon 1555 Clay Road, Ste. 500 Houston TX 77043 Patrick M. Beecher, P.E. 713-690-8989

2 Fugro Consultants, Inc. 6100 Hilcroft Houston TX 77081 Donald J. Anderson, Jr. 713-369-5406

3 PSI Engineering Consulting Testing 1714 Memorial Drive Houston TX 77007 Michael Lavelle 713-224-2047

4 Tolunay Wong Engineering Inc. 10710 S. Sam Houston Pkwy. West Houston TX 77031 William Tobin, P.E. 713-722-7064

5 Raba Kistner 3602 Westchase Houston TX 77042 Mark D. Wells, P.E., PMP 713-996-8990

Land Survey Services Mike Yancey

1 Cobb Fendley 13430 Northwest Frwy. Ste. 1100 Houston TX 77040 Stephanie Funk 713-462-3242

2 Miller Survey Group 1760 W Sam Houston Pkwy. N Houston TX 77043 Brian E. Wilson 713-413-1900

MEP Services  Mike Yancey TX

1 Affiliated Engineers, Inc. One Greenway Plaza, Ste. 150 Houston TX 77046 Steve Frei 713-548-8900

2 DBR Engineer Consultants 9990 Richmond Ave., Ste. 300 Houston TX 77042 Brian S. Jenkins 713-914-0888

3 E&C Engineers & Consultants 1010 Lamar, Ste. 650 Houston TX 77002 Donald L. Nye 713-580-8800

4 Redding Linden Burr 801 Travis, Ste. 2000 Houston TX 77002 Arthur R. Linden 713-237-9800

5 SSR (Smith Seckman Reid) 1010 Lamar, Ste. 650 Houston TX 77002 Jonas T. McBride 713-784-8211
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MASTER CONTACT LIST

Job Order Contracting

Job Order Contractor UH JOC Representative Primary Contact E - Mail Address Telephone

General Contractors James Norcom

1 Vaughn Construction Mike Simpson msimpson@vaughnconstruction.com 713-243-8300

2 Horizon Group International Al Kashani aakashani@aol.com 713-660-8282

Flooring Specialist N/A

1 ACS Flooring Joe Carmichael jcarmichael@acsflooring.com 713-682-0202

Asbestos and Mold Remediation N/A

1 Inland Environments Jed Landrey jed@inlandenvironments.com 281-354-7500
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FINISH LINE – THE END!

Please direct questions/comments to:

Rhoda Daniels, 

Director of Project Accounting & Contracts, 

Ext. 3-2294 
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	Exhibit A.pdf
	ARTICLE 1 – DEFINITIONS; INTERPRETIVE
	1.1 Definitions.  
	1.2 Interpretive.  
	1.2.1 Capitalized terms used but not defined in this Agreement will have the meanings given in the UGC and SGC.  
	1.2.2 All references in the UGC and SGC to “contractor” and “general contractor” shall be read and conclusively deemed to refer to Contractor for all purposes under this Agreement.
	1.2.3 To the extent the terms of this Agreement conflict with the UGC and/or the SGC, the terms of this Agreement will control.
	1.2.4 If there is an irreconcilable conflict between or among the various documents that make up the Construction Documents, the interpretation that provides for the higher quality of material and/or workmanship will prevail over all other interpretations.   


	ARTICLE 2 - TERM OF AGREEMENT
	2.1 Initial Term.  The initial term of this Agreement shall begin on the Effective Date and shall expire two (2) years after that date unless renewed or terminated in accordance with the terms of the Agreement.  The initial term of this Agreement, together with any Renewal Period, is referred to in this Agreement as the “Term.” 
	2.2 Renewal Option.  Owner has the option to renew the term of this Agreement for up to two (2) successive one (1) year periods (each, a “Renewal Period”) upon written notice to Contractor at least sixty (60) days prior to the expiration of the Term.
	2.3 Completion of Work in Progress.  Owner has the option to extend the Term as necessary for Contractor to complete work on any Job Order Project by delivering written approval to Contractor prior to the expiration of the Term.

	ARTICLE 3 - JOB ORDERS
	3.1 Request for Quote.  If and when Owner determines it requires construction contracting services and that a Job Order is the delivery method for those services that provides the best value to Owner, Owner shall provide to Contractor a Request for Job Order Contract Price Quote on Owner’s then-current form (“Request for Quote”) identifying the construction project (the “Project”) and describing in drawings, specification and other appropriate materials the intended scope and character of the Project and the schedule for the Project.  For Projects with an anticipated cost over $100,000, Owner shall determine whether subcontracting opportunities exist and require a HUB Subcontracting Plan as part of the Project Proposal.
	3.2 Job Order Proposal.  In response to a Request for Quote, Contractor shall deliver to Owner within the time required in the Request for Quote a written Job Order Proposal (herein so called) with the following items and any other information Contractor desires to provide:
	3.2.1 A narrative description of Contractor’s understanding of the scope of the Work;
	3.2.2 A description of particular phases of the Work, if applicable;
	3.2.3 A Cost Proposal for the Work (prepared in accordance with ARTICLE 9 below);
	3.2.4 A proposed date to commence the Work (the “Commencement Date”) and Contractor’s best estimate of the time Contractor will require from the date of commencement until Final Completion (the “Contract Time”).  The proposed Commencement Date must take into account Owner’s schedule for awarding the Job Order as set forth in the Request for Quote;
	3.2.5 The name and contact information for Contractor’s designated representative and the resident superintendent that Contractor will assign to the Project if issued a Job Order;
	3.2.6 A list of all Subcontractors and/or service providers (such as architects, engineers and other consultants) that Contractor proposes to use in the performance of the Work;
	3.2.7 A copy of the proposal of each Subcontractor and service provider identified in accordance with Section 3.2.6, identifying the basis of its proposal (whether as pre-priced items or otherwise) and the maximum, not-to-exceed cap for its services or materials;
	3.2.8 A HUB Subcontracting plan, if required by Applicable Law; 
	3.2.9 Any qualifications or conditions applicable to the Project Proposal; and 
	3.2.10 A current summary statement of all Job Orders awarded to Contractor under this Agreement to date, which statement shall set forth the amount(s) paid to Contractor under each such Job Order. 

	3.3 Job Order Proposal Review.  Owner shall review each Job Order Proposal and advise Contractor of any provisions Owner determines are unacceptable.  Owner and Contractor shall negotiate in good faith to resolve any issues and to formulate changes, clarifications or modifications to any Job Order Proposal(s) as required.  Contractor shall submit a revised Job Order Proposal incorporating any such changes, clarifications or modifications made in the review process.  Owner may accept, reject or seek modification of any Job Order Proposal.  
	3.4 Job Order.  If Owner accepts a Job Order Proposal in the exercise of Owner’s judgment, Owner shall deliver to Contractor a proposed Job Order on Owner’s then-current form.  (Owner’s current form is attached, for information purposes only, as Exhibit A.)  The proposed Job Order shall incorporate the terms of the final Job Order Proposal (derived in accordance with Section 3.3) and shall require execution by the parties to be an enforceable Job Order.  Contractor will execute the Job Order and deliver at least two (2) original, executed counterparts to Owner for execution together with evidence of insurance and any bonds as are required for the Job Order Project in compliance with the requirements of ARTICLE 5.  If and only if Contractor has satisfied the requirements of the immediately preceding sentence, a fully executed Job Order will be enforceable and constitute Owner’s authorization to Contract to begin, and requirement that Contractor complete, the Work for the Project in accordance with the Job Order on or before the dates specified for such purposes in the Job Order.  An enforceable Job Order in accordance with the immediately preceding sentence shall constitute a binding amendment to this Agreement and is referred to in this Agreement as a “Job Order.”
	3.5 Time is of the Essence; Liquidated Damages.  Time, including but not limited to the Commencement Date and the Contract Time, is of the essence for each Job Order (if any) and the Work required under it.  Owner may, in its discretion, as part of the Job Order or the Request for Quote, identify an amount that will be deducted from the Project Cost as liquidated damages for each consecutive calendar day beyond the Contract Time that Contractor is delayed in completing the Work.  The Work is not complete so long as deficiencies found during the final testing and inspection of the Work is not completed.  The amount deducted in accordance with the immediately preceding sentence is not a penalty but liquidated damages representing the parties’ good faith estimate, at the time of execution of a Job Order, of the damages Owner will sustain for late completion.

	ARTICLE 4 - AUTHORIZED CONTRACT SUM
	4.1 Contract Sum.  The final Cost Proposal for a Project shall be the Contract Sum of the Job Order for such Project.  Owner shall not pay more than the Contract Sum (as it may have been increased or decreased by a writing signed by Owner and Contractor) for any Project.  
	4.2 No Minimum Amount of Work.  It is expressly understood that Owner is under no obligation to request any services or work from, or award any Job Order to, Contractor and that no minimum amount of work is required under this Agreement.  All service requests will be made by Owner on an as-needed basis, subject to future agreement on the scope of the work and its cost.  

	ARTICLE 5 - INSURANCE AND BONDS
	5.1 Insurance.  Contractor must deliver evidence to Owner that Contractor is in compliance with the UGC insurance requirements as of the Effective Date.  Contractor must provide evidence (as required by the UGC and SGC for any Project) that it is in compliance with UCG and SGC insurance requirements as a condition to (a) qualifying for the award of a Job Order, (b) receipt of payment under any Job Order.  
	5.2 Bonds.  Contractor must obtain and deliver payment and performance bonds to Owner as and when required by the UGC and SGC.

	ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES
	6.1 In General.  If and when awarded a Job Order, Contractor shall provide general and specific construction services (including all labor and material necessary and reasonably inferable) on a per-Project basis in accordance with the terms of this Agreement, any Job Order the UGC, the SGC, any Special Conditions, or additional general conditions of a Job Order, the documents prepared by any Project Architect, and any other requirements of the documents affecting a Job Order in a good and workmanlike manner and in compliance with Section 6.4 and Applicable Law.  
	6.2 Project Manager.  Contractor shall manage the Work on any Job Order Project through the designated representative and resident superintendent identified in the Job Order Proposal in accordance with Section 3.2.5.  The designated representative shall act on behalf of and shall have authority to bind Contractor with respect to all phases of the Work and the Project, and shall be available as required for the benefit of Owner and the Job Order Project.  The resident superintendent shall be on-Site from the Commencement Date through Final Completion  Contractor shall change neither the designated representative nor the resident superintendent for a Job Order without Owner’s prior written approval, which approval shall not be unreasonably withheld.
	6.3 Labor and Materials.  Contractor shall comply with the requirements of the UGC, the SGC and any Special Conditions with respect to Subcontractors, including but not limited to compliance with Owner’s HUB policy.
	6.3.1 Contractor shall provide Owner with an executed copy of any Subcontracts (including contracts with materials vendors and other contracts and/or any document required under this Agreement entered into in furtherance of a Job Order Project), upon Owner’s request, and shall require all Subcontractors to do the same.  Contractor shall require all Subcontractors to permit Owner to audit their books and records in accordance with ARTICLE 11 for the purpose of determining compliance with progress payments, invoicing and conformance with the Contract Documents and specifications.  A provision in a contract between Subcontractor and Contractor attempting to undermine or override this provision shall constitute a default by Contractor under this Agreement.  
	6.3.2 If a Project will require off-Site Work, Contractor must so specify in its Job Order Proposal.  If a Job Order issues for the Project, Contractor shall comply with the Contract Documents as regards such location and Work, and shall permit Owner access at all times to inspect such Work and the conditions at such location.

	6.4 Standard of Care.  Contractor agrees to use its best efforts, skill, judgment, and abilities to perform the Work in an expeditious and efficient manner as is consistent with the orderly progress of any Job Order.  Contractor shall at all times provide a sufficient number of qualified personnel to accomplish the Work within the time limits set forth in the schedule.  As part of Contractor’s obligations under this Section 6.4, Contractor shall:
	6.4.1 verify the accuracy and suitability of any drawings, plans, sketches, instructions, information, requirements, procedures, requests for action, and other data affecting or regarding a Job Order Project supplied to Contractor (collectively, the “Construction Documents”) by Owner, Project Architect, or any other party (whether retained by Owner or Contractor) prior to commencing any Work called for by such documentation.  
	6.4.2 promptly correct any known or discovered error, omission, or other defect in the Work at no cost or expense to Owner regardless of when such error, omission or other defect is discovered.  It shall be no excuse of Contractor’s obligation under this Section 6.4.2 that the error, omission or other defect was made as a result of an error in any Construction Document(s) if Contractor should have discovered such error by complying with Section 6.4.1.

	6.5 Phasing.  If a Job Order designates more than one phase for the Work, Owner’s prior written notice to proceed shall be a prerequisite for Contractor’s performance of any such phase.  Any Work performed or provided by Contractor in contravention of the immediately preceding sentence shall be at Contractor’s sole risk, cost and expense and shall not be paid by Owner.  
	6.6 Documentation.  Contractor shall fully document its activities under any Job Order in drawings, reports or other methods as appropriate to the scope of Work and in accordance with the Job Order.  Contractor shall bear the cost of providing all plans, specifications and other documents used by Contractor and its Subcontractors.  The Construction Documents are instruments of service and shall remain the property of their authors whether the Project for which they are made is completed or not.  Contractor shall be permitted to retain one record set of the Construction Documents.  All other copies of the Construction Documents shall be returned to their respective authors or suitably accounted for.  Contractor and its Subcontractors are authorized to reproduce and use portions of the Construction Documents as necessary and appropriate for the execution of the Work but not for any other projects.
	6.7 Job Order Project Cost Estimating.  Within five (5) business days after the execution of this Agreement, Contractor will obtain, at Contractor’s expense, and thereafter use for automation and estimation standardization purposes, the estimating software called RS Means Construction Cost Estimator (MeansCostWorks.com).
	6.8 Safety; Condition of Project Site and Ancillary Areas.  Contractor is solely responsible for the condition and safety of the site of any Job Order Project as further set forth in Sections 3.3.8 and 3.3.11 of the UGC and Section 15 of the SGC.  Further to Article 7 of the UGC and Sections 9 and 15 of the SGC, Contractor’s Safety Plan shall include recommendations and information to Owner regarding the assignment of responsibilities for safety precautions and programs, temporary Project facilities and equipment, materials and services for common use of the Subcontractors.  Contractor shall verify that appropriate safety provisions are included in the Construction Documents.  The existence of any Owner-controlled insurance programs will not operate to diminish or eliminate Contractor’s responsibilities under this Agreement.  Owner agrees that Owner-provided Subcontractors shall be responsible for their safety precautions and programs of their employees, agents and independent contractors.  Contractor shall ensure that it and all of its Subcontractors and assigns prevent illegal dumping of litter in accordance with Texas Health and Safety Code Title 5, Chapter 365.

	ARTICLE 7 - OWNER’S RESPONSIBILITIES
	7.1 Owner’s Designated Representative.  In any Job Order, Owner will identify the Owner’s Designated Representative (as defined, and for the purposes set forth, in the UGC).   
	7.2 Site and Project Information.  For any Job Order, Owner shall furnish available and relevant property, boundary, easement, right-of-way, topographic and utility surveys; plans and specifications; and special data and conditions and any special investigations of the Project site as requested by Contractor and as reasonably necessary for the Project.  Contractor shall verify all such information in accordance with Section 6.4; Owner makes no warranties or representations as to the accuracy or suitability of information provided to Contractor by Owner, Project Architect or by others.
	7.3 Entry on Land.  Owner shall assist Contractor in gaining entry to state-owned or controlled property as necessary for Contractor to perform its services under any Job Order or to prepare a Project Proposal.  
	7.4 Review of Work.  Owner will review the Work in progress as appropriate.  Owner will notify Contractor in writing of any material error or omission or other defect in the Work or any conflict in the Construction Documents that Owner becomes aware of, but Owner shall have no obligation or duty to investigate whether such faults, defects, or conflicts exist.
	7.5 Time for Response.  Owner shall furnish required information and services and shall render approvals and decisions as expeditiously as necessary for the orderly progress of the Work.

	ARTICLE 8 - ACCEPTANCE OF WORK
	8.1 Owner’s Satisfaction.  All Work performed under this Agreement shall be completed to the satisfaction of Owner’s Designated Representative for the Job Order Project.  Owner’s Designated Representative shall decide all questions regarding Contractor’s performance under this Agreement and any Job Order, and such decisions shall be final and conclusive.  
	8.2 Correction of Work.  If Owner’s Designated Representative determines that all or any portion of the Work does not conform to the requirements of this Agreement and/or the Job Order, Owner shall have the option to order Contractor to correct the Work at no additional cost or expense to Owner, or to deduct the cost of correcting the Work from any other monies payable to Contractor under this Agreement (including sums due and owning under one or more Job Orders).  
	8.3 No Release.  Owner’s approval or acceptance of any Work will not release Contractor from liability for any defects in the Work.  

	ARTICLE 9 - COST PROPOSALS
	9.1 General.  Each Cost Proposal shall identify the General Conditions Cost items (in accordance with Section 9.2), the Labor Wage Rates (in accordance with Section 9.3), the pre-priced items (in accordance with Section 9.4), the non-pre-priced items (in accordance with Section 9.5), and any other costs (in accordance with Section 9.6) Contractor includes in a Project Proposal.  
	9.2 General Conditions Cost Items.  The items listed in Exhibit B to this Agreement are General Conditions Cost Items (herein so called).  General Conditions Cost Items shall not be billed to, or paid by, Owner.
	9.3 Labor Wage Rates.  Hourly rates for labor (“Labor Wage Rates”) shall comply with State of Texas prevailing wage laws in accordance with the UGC and SGC.  Prevailing wage rates for Harris County, Texas can be located online at http://www.eng.hctx.net/wage/public.asp.  Labor Wage Rates shall be billed to, and shall be paid by, Owner at Contractor’s actual cost without application of the Coefficient Multiplier or other markup.
	9.4 Pre-priced Items.  Pre-priced items are items listed in the Unit Price Guide, other than General Conditions Cost Items and Labor Wage Rates, and priced by multiplying the cost specified for each such item by the Coefficient Multiplier (defined in Section 9.4.2).  Each Cost Proposal should be based substantially on the use of pre-priced items.  Owner shall not pay the cost of any pre-priced item not listed and priced as such in the Project Proposal.
	9.4.1 The Unit Price Guide is a compilation of real property repair, rehabilitation, alteration, maintenance, and minor construction tasks, along with associated units of measure and unit prices designated or provided by Owner to be used in administration of this Agreement.  Unit prices include direct material, labor and equipment cost, but not indirect costs or profit.  The Unit Price Guide for this Agreement is R.S. Means, Facilities Construction Cost Data, which is hereby incorporated by reference.  The most current edition of the Unit Price Guide shall be adopted as updates become available.  The unit price for pre-priced items is derived by multiplying the unit price for such item in the bare cost column of the Unit Price Guide by the coefficient for the City of Houston - area code (713) listed in the Unit Price Guide.  The product of the unit price (calculated in accordance with the immediately preceding sentence) is then multiplied by the Coefficient Multiplier to arrive at the figure to be charged to Owner for a Job Order Project.
	9.4.2 The Coefficient Multiplier is a numerical factor which is applied to the unit prices (calculated in accordance with Section 9.4.1) to cover all of Contractor’s other costs in performing the Work for a Job Order Project including, but not limited to, General Conditions Cost Items, general and administrative and other overhead costs, insurance costs, equipment rental, protective gear and clothing, contingencies such as changes in wage rates and inflation, Contractor’s profit, and indirect costs.  The Coefficient Multipliers for any and all Job Orders issued under this Agreement are:
	9.4.3 Where the Unit Price Guide identifies a minimum/maximum range for a pre-priced item, the Contractor shall provide a not-to-exceed amount for the pre-priced item in its Job Order Proposal.
	9.4.4 If Contractor’s Actual Cost for materials required by Owner exceeds the unit price (calculated in accordance with Section 9.4.1) for the materials, then Contractor shall submit, concurrently with and in support of the Job Order Proposal, not less than two (2) bids for such materials from reputable subcontractors.  Owner may then either increase the Contract Sum or change its materials requirements.  If Owner changes its materials requirements, then Contractor shall submit a revised Job Order Proposal taking into account the change.
	9.4.5 No overtime or shift differential labor charge (however termed) shall be billed to, or payable by, Owner
	9.4.6 Owner may, at its sole discretion, require Contractor to use materials or merchandise purchased by Owner for a Project, in which event Contractor shall not invoice Owner for such materials and/or merchandise.

	9.5 Non-Pre-priced Items.  Non-Pre-priced items are the necessary, but incidental, parts of a Job Order Project that are not General Conditions Cost Items or susceptible to unit pricing using the Unit Price Guide.  Non-pre-priced items for any Job Order Project shall be billed to Owner at Contractor’s Actual Cost.  Non-pre-priced items shall not exceed ten percent (10%) of the total cost proposal for a Job Order Project.  Owner shall not pay the cost of any non-pre-priced item that should have been submitted as a pre-priced item in the Project Proposal.
	9.6 Other Costs.  Extraordinary costs (i.e., not General Conditions Cost Items) that are unique to a Job Order Project and not listed in the Unit Price Guide may be submitted for reimbursement by Owner only if the cost was specifically pre-authorized by Owner in writing.  Owner shall not pay the cost of any item submitted as “other cost” that should have been submitted as a General Conditions Cost Item or pre-priced item in the Project Proposal.
	9.6.1 Contractor shall submit for reimbursement for other cost items the product of the actual cost of such items from Contractor’s usual sources of supply with all usual trade practice discounts applied, multiplied by the Coefficient Multiplier; provided, however, if Owner has specified a particular material or equipment for a Project, Contractor shall obtain such material or equipment from sources that charge the lowest price.


	ARTICLE 10 - PAYMENT
	10.1 Progress Payments.  All payment requests must be submitted on Owner’s approved form of Application For Payment, noting the Contract Number, Account Number and specific Job Order Number, and including required attachments identifying payments to HUBs and to all Subcontractors.  Failure to submit the HUB Subcontracting Plan Prime Contractor Progress Assessment Report form (http://www.window.state.tx.us/procurement/prog/hub/hub-subcontracting-plan) with each Application for Payment on a Job Order that requires it will result in Owner’s rejection of the application.  With each Application for Payment, Contractor shall submit all receipts, invoices with check vouchers or other evidence of payment, petty cash account information, payrolls, including certified payrolls, and any and all other evidence required in the UGC and that Owner or Owner’s Designated Representative deems necessary to support the amount requested.  Owner shall pay Contractor for Work performed on Job Orders, subject to allowable additions and deductions, and make payment on account as provided by the UGC and SGC.
	10.2 Retainage.  Owner will withhold Retainage from each application for payment in accordance with the UGC. 
	10.3 Final Payment.  Contractor’s request for final payment on a Job Order must not be made until all Work for that Project is completed, all requirements of the Construction Documents have been satisfied, and Contractor delivers to Owner either: (a) (i) a complete release of all liens arising out of the Work; (ii) written consent of Contractor’s payment surety to release final payment; and (iii) an affidavit that, to the best of Contractor’s information or knowledge, the release (item ii above) includes and covers all materials and services for which a lien could be filed, subject only to final payment by Owner; or (b) a bond satisfactory to Owner to indemnify Owner against any lien on the Job Order Project or any portion of the Work.  If any lien remains unsatisfied after all payments on a Job Order are made, without diminishing or in any way affecting Owner’s rights and remedies at law and in equity, Contractor shall refund to Owner all money Owner may be compelled to pay in discharging such lien.
	10.3.1 Owner shall have no obligation to make final payment on a Job Order until a final accounting of the cost of the Work has been delivered to Owner by Contractor and has been audited and verified by Owner and/or Owner’s representatives.  The aggregate total of payments to Contractor will not exceed the Cost Proposal contained in the Job Order, plus any costs specifically pre-approved by Owner in the course of the Work.  If any payments made to Contractor exceed that which is due and owing pursuant to this Agreement, then Contractor shall promptly refund such excess to Owner. 
	10.3.2 Contractor’s (or Contractor’s successor’s or assign’s) acceptance of final payment under this Agreement, will constitute a full and complete release of Owner from any and all claims, demands and causes of action whatsoever which Contractor or Contractor’s successors have or may have against Owner except for those previously made in writing and identified by Contractor as unsettled at the time of the final request for payment.

	10.4 Savings.  Each of the following items shall be credited against the Contract Sum, deducted from any Application for Payment, or refunded to Owner if realized, discovered or received after Final Payment:
	10.4.1 The savings, if any between the anticipated cost of an item in the Cost Proposal (including General Conditions Cost Items) and the actual cost of such item.  
	10.4.2 The balance remaining, if any, in the “Allowances” after the allowance items have been selected and purchased. 
	10.4.3 100% of any unexpended contingencies, reimbursables, other allowances and savings resulting from any design or construction changes reducing the scope of the Work, at any time, whether before or after Final Payment.  
	10.4.4 Proceeds of the sale of all tools, surplus materials, construction equipment, and temporary structures which have been charged to the Work other than by way of rental, and remaining after completion, whether such sale is made to Owner, Contractor, or to some other party; and any such sale, if made to others than Owner, shall be at fair market price.  The fair market value shall be determined by referring to the Contractor’s Equipment Cost Guide latest edition published by the Associated General Contractors of America (AGC) or www.equipmentwatch.com, whichever rate is higher.   Upon completion of the Work or when no longer required, all tools, construction equipment and materials purchased for the Work shall be sold and Contractor shall use its best efforts to obtain the highest price in respect of such sales.
	10.4.5 If Owner makes funds available to Contractor, discounts earned by Contractor through advance or prompt payments.  Contractor shall obtain all possible trade and time discounts on bills for material furnished, and shall pay said bills within the highest discount periods.  Contractor shall purchase materials for any Job Order Project(s) in such quantities as will provide the most advantageous prices to Owner.
	10.4.6 Rebates, discounts, or commissions allowed to and collected by Contractor from suppliers of materials or from subcontractors, together with all other refunds, returns, or credits received for return of materials, or, to the extent attributable to any Job Order Project, on bond premiums, insurance and sales taxes. 
	10.4.7 Deposits made by Owner and not returned to Owner due to the fault of Contractor with respect to a Job Order Project or in connection with any other agreement between Owner and Contractor.  Should Construction Manager not promptly so reimburse Owner upon demand, Owner shall be entitled to recover said amount from Contractor, including, but not limited to, by deducting the amount from payments due Contractor under any agreement with Owner or any of Owner’s component universities.
	10.4.8 100% of any savings, other than those specifically listed above, identified by cost review or audit, at any time, whether before or after Final Payment.

	10.5 No Waiver.  
	10.5.1 Nothing contained in this Agreement will require Owner to pay Contractor an aggregate amount for any Job Order Project that exceeds its Cost Proposal, or to make any payment if, in Owner’s belief, the cost to complete the Work under a Job Order would exceed the unpaid balance of the Cost Proposal for that Job Order.  
	10.5.2 No partial payment made under any Job Order will constitute Owner’s final acceptance or approval of that part of the services to which such partial payment relates, or a release of Contractor’s from any of its obligations under this Agreement and/or liabilities with respect to such services, or a waiver of Owner’s rights and remedies with respect to that or any other Job Order.
	10.5.3 No liquidated damages charged and/or withheld by Owner in accordance with Section 3.5 will in any way diminish or otherwise affect Owner’s rights and remedies, at law or in equity, with respect to Contractor’s obligations under this Agreement (and any Job Order), except with respect to Owner’s remedies for Contractor’s delay in completing the Work to which the liquidated damages relates.


	ARTICLE 11 - RECORD RETENTION; OWNER AUDIT RIGHTS
	11.1 Audit Records.  Contractor shall keep full and detailed records and accounts of all pertinent information related to this Agreement and any Job Order Project(s) in accordance with generally accepted accounting principles (“GAAP”) and exercise such cost controls as may be necessary for proper financial management under this Agreement.  The accounting and control systems must be satisfactory to Owner.  Owner and its representatives (including but not limited to third-party auditing consultants, if any) will be afforded reasonable access, at reasonable times, to all records establishing the actual cost of a Job Order Project (collectively, “Audit Records”), including but not limited to: Contractor’s accounting records, time sheets, payroll burden calculations, insurance rates and the support therefor, insurance contracts, insurance policies, bond cost documentation and other bond information, invoices, bills, and expense reports, records, books, foreman’s reports, superintendent daily logs, correspondence, instructions, Record Drawings, receipts, Subcontracts (including all modifications, revisions and amendments), purchase orders, vouchers, memoranda, written policies and procedures, subcontract files (including proposals of successful and unsuccessful bidders, bid recaps, etc.), original estimates, estimating work sheets correspondence, Change Order files (including documentation), general ledger entries detailing cash and trade discounts earned, insurance rebates and dividends, any other supporting evidence necessary to substantiate charges related to this Agreement and other records, drawings or data relating to the services rendered in accordance with this Agreement.  Audit Records must be kept with respect to all Work, including Contractor self-performed work, even if Owner agrees to pay a lump sum for a portion of the Work.  Contractor shall preserve Audit Records for a period of four (4) years after Final Payment or abandonment of the Project, or for such longer period as may be required by law or directed in writing by Owner.  
	11.2 Inspection; Audit.  The Audit Records (hard copy, as well as computer readable data if it can be made available) will be opened to inspection and subject to audit and/or reproduction by Owner’s agent or its authorized representative to the extent Owner deems necessary.  Such audits may require inspection and copying from time-to-time and at reasonable times and places of any and all such information, materials and data as set forth above of every kind and character.  Such records subject to audit will also include those records necessary to evaluate and verify direct costs (including overhead allocations) as they may apply to costs associated with this Agreement.  
	11.2.1 Owner’s agent or its authorized representative will have reasonable access at reasonable times to Contractor’s facilities, and will be allowed to interview all current or former employees to discuss matters pertinent to the performance of this Agreement, may contact subcontractors or other vendors related to the Project, will have access to all necessary records and be provided adequate and appropriate work space in order to conduct audits in compliance with this Article, and will be provided support from Contractor’s staff as reasonably required.
	11.2.2 In the event Contractor does not fully comply with the requirements of this ARTICLE 11, Contractor will be responsible for the reasonable actual costs and fees (including attorneys’ fees) incurred by Owner in attempting to conduct its audit(s) and otherwise enforcing its rights under this ARTICLE 11.  
	11.2.3 If any audit discloses overcharges by Contractor to Owner that are (i) proven in the reasonable discretion of Owner and (ii) in excess of one half of one percent (.5%) of the total Contract Sum under the Job Order for which Contractor overcharged, then the reasonable actual cost of Owner’s audit will be reimbursed to Owner by Contractor within thirty (30) days after receiving Owner’s written notice.  Any adjustments and/or records due to the overcharges will be made within a reasonable amount of time (not to exceed thirty (30) days) from presentation of Owner’s findings to Contractor.  Owner may deduct such reimbursement amounts from any money due or that becomes due Contractor.    


	ARTICLE 12 - CONTRACTOR’S REPRESENTATIONS, WARRANTIESAND COVENANTS
	Contractor represents, warrants and covenants to Owner as follows:
	12.1 Standard of Care.  All of the services to be performed by Contractor, including its agents, representatives and consultants, pursuant to this Agreement will be of the standards of care set forth in Section 6.4. 
	12.2 Conformity of Materials, Equipment and Work.  The materials and equipment (if any) provided under this Agreement will be of good quality, will not contain ACBM, will be and new unless otherwise required or permitted by this Agreement or the Job Order to which it applies, that the construction will be free from faults and defects and that the construction will conform to the requirements of the Construction Documents.  Contractor shall be responsible for correcting Work that does not comply with the Construction Documents at Contractor’s sole expense, unless Owner specifically agrees in writing to accept the Work as-is.  
	12.3 Preference for Texas Products and Materials.  To the extent this Agreement and/or any Job Order is subject to Texas Government Code Section 2155.4441, Contractor shall prefer products and materials produced in Texas as and when required by such statute.  
	12.4 Adequacy of Documents.  Contractor warrants to Owner the sufficiency and completeness of all drawings, specifications and other information furnished or provided by or on behalf of Contractor and that such items will be free from material errors and omissions.  
	12.5 Authorization Under Law.  All persons connected with Contractor directly in charge of its services are duly registered and/or licensed under Applicable Law, if so required by Applicable Law.
	12.6 Construction Documents.  Contractor shall call to Owner’s attention anything of any nature in any Construction Documents supplied to Contractor (by Owner or any other party) that Contractor believes unsuitable, improper, or inaccurate in connection with the purposes for which such document or data is furnished.  Nothing shall excuse or detract from Contractor’s responsibilities or obligations hereunder in a case where such document or data is furnished unless Contractor advises Owner in writing that in its opinion such document or data and any requests made therein for action are unsuitable, improper, or inaccurate and Owner confirms in writing that it wishes Contractor to proceed in accordance with the data as originally given. 
	12.7 Administration.  Contractor shall furnish efficient business administration and superintendence and perform its services hereunder in the best way and in the most expeditious and economical manner consistent with the interests of Owner.
	12.8 No Legal Impediments.  There are no obligations, commitments or impediments of any kind that will limit or prevent performance of Contractor’s obligations hereunder.  
	12.9 Legal Authority.  Contractor has legal authority to enter into this Agreement, and the individual signing on behalf of Contractor has legal authority to bind Contractor and is specifically authorized by Contractor to do so.  If Contractor is a corporation or a limited liability company, Contractor warrants, represents, and agrees that (1) it is duly organized, validly existing and in good standing under the laws of the state of its incorporation or organization; (2) it is duly authorized and in good standing to conduct business in the State of Texas; and (3) it has all necessary power and has received all necessary approvals to execute and deliver this Agreement.

	ARTICLE 13 – CONTRACTOR’S INDEMNIFICATION OF OWNER
	13.1 Bodily Injury and Property Damage.  TO THE FULLEST EXTENT PERMITTED BY LAW, AND AS CONSIDERATION FOR THE TERMS AND CONDITIONS OF THIS AGREEMENT, CONTRACTOR (“INDEMNITOR”) AGREES TO RELEASE, INDEMNIFY, PROTECT, DEFEND WITH COUNSEL APPROVED BY OWNER, AND HOLD HARMLESS OWNER, THE UNIVERSITY OF HOUSTON, AND/OR ANY OF THEIR RESPECTIVE COMPONENT INSTITUTIONS, DIRECTORS, BOARD MEMBERS, REGENTS, TRUSTEES, OFFICERS, ADMINISTRATORS, AGENTS, EMPLOYEES, LICENSEES, SUCCESSORS AND ASSIGNS (“INDEMNITEES”) FROM ANY CLAIMS, DAMAGES, LOSSES, LIABILITIES, LIENS, COSTS AND/OR EXPENSES, CONTROVERSIES, CAUSES OF ACTION, LAWSUITS, PROCEEDINGS, INJURIES, JUDGMENTS AND EXPENSES (INCLUDING MEDIATION, SETTLEMENT, ATTORNEY FEES, AND OTHER COSTS OR EXPENSES) (EACH, A “CLAIM”) IF THE CLAIM: (1) IS RELATED TO BODILY INJURY, SICKNESS, DISEASE, DEATH OR LOSS OR DAMAGE TO REAL OR PERSONAL PROPERTY, INCLUDING ANY LOSS OF USE RESULTING THEREFROM (COLLECTIVELY, “DAMAGE”); AND (2) IS CAUSED IN WHOLE OR IN PART BY ANY OF THE FOLLOWING: (A) A NEGLIGENT ACT OR OMISSION BY CONTRACTOR, ITS SUBCONTRACTOR, OR ANY OTHER PARTY FOR WHOSE ACTS THEY MAY BE LIABLE (EACH, AN “INDEMNIFYING PARTY”); OR (B) THE REFUSAL OR FAILURE TO COMPLY WITH ANY OBLIGATION IN THE AGREEMENT BY AN INDEMNIFYING PARTY; OR (C) VIOLATION OF APPLICABLE LAW(S) BY AN INDEMNIFYING PARTY.  
	13.1.1 Notwithstanding the foregoing provisions of Section 13.1, Contractor shall not be obligated to indemnify the Indemnified Parties from or against a Claim resulting from Owner’s negligence when such negligence is the sole and proximate cause of the Damage which is the basis of the Claim.  In the event Contractor and Owner are found jointly liable by a court of competent jurisdiction, liability for the Claim will be apportioned comparatively in accordance with the laws of the State of Texas, without waiving any governmental immunity available to Owner under Texas law and without waiving any defenses of the Parties under Texas law.

	13.2 Intellectual Property.  CONTRACTOR SHALL PROTECT AND INDEMNIFY OWNER FROM AND AGAINST ALL CLAIMS ARISING FROM INFRINGEMENT OR ALLEGED INFRINGEMENT OF ANY PATENT, TRADEMARK OR COPYRIGHT, ARISING BY OR OUT OF ANY OF THE WORK PERFORMED HEREUNDER OR THE USE BY CONTRACTOR, OR BY OWNER AT THE DIRECTION OF CONTRACTOR, OF ANY ARTICLE OR MATERIAL, PROVIDED THAT UPON BECOMING AWARE OF A SUIT OR THREAT OF SUIT FOR PATENT, TRADEMARK OR COPYRIGHT INFRINGEMENT, OWNER SHALL PROMPTLY NOTIFY CONTRACTOR AND CONTRACTOR SHALL BE GIVEN FULL OPPORTUNITY TO NEGOTIATE A SETTLEMENT.  CONTRACTOR DOES NOT WARRANT AGAINST INFRINGEMENT BY REASON OF OWNER’S OR DESIGN CONSULTANT’S DESIGN OF ARTICLES OR THE USE THEREOF IN COMBINATION WITH OTHER MATERIALS OR IN THE OPERATION OF ANY PROCESS.  IN THE EVENT OF LITIGATION, OWNER AGREES TO COOPERATE REASONABLY WITH CONTRACTOR AND SHALL BE ENTITLED, IN CONNECTION WITH ANY SUCH LITIGATION, TO BE REPRESENTED BY COUNSEL AT OWNER’S EXPENSE.
	13.3 Survival.  The indemnities contained herein shall survive Final Completion and/or the termination of this Agreement.

	ARTICLE 14 - NOTICES
	14.1 Method of Service.  All notices, consents, approvals, demands, requests or other binding communications under this Agreement shall be in writing.  Written notice may delivered in person to the designated representative of Contractor or Owner; mailed by U. S. mail to the last known business address of the designated representative; or transmitted by fax machine to the last known business fax number of the designated representative.  Mail notices are deemed effective three business days after the date of mailing.  Fax notices are deemed effective the next business day after faxing.
	14.2 Addresses.  The initially designated representatives of the parties for receipt of notices are as follows.  Either party may change their designated representative for receipt of notices by written notice.  

	ARTICLE 15 - MISCELLANEOUS PROVISIONS
	15.1 Independent Contractor.  Contractor acknowledges that it is engaged as an independent contractor and that Owner neither will nor shall have any responsibility to supervise or to provide Contractor or its employees or Subcontractors with transportation, insurance or other fringe benefits normally associated with employee status.  Contractor is responsible for the construction means and methods use for any Job Order Project, as well as all income taxes imposed by Applicable Law in connection with this Agreement.
	15.2 Statutory Certifications.  By signing this Agreement, Contractor certifies as follows:
	15.2.1 “Under Section 231.006, Texas Family Code, Contractor certifies that the individual or business entity named in this contract, bid, or application is not ineligible to receive the specified grant, loan, or payment and acknowledges that this contract may be terminated and payment may be withheld if this certification is inaccurate.”
	15.2.2 “Under Section 2155.004, Texas Government Code, Contractor certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.”

	15.3 Certification of No Asbestos Containing Building Material or Work.  All materials used in the construction or renovation of Owner’s property pursuant to a Job Order shall be certified as non Asbestos Containing Building Materials or Work (“ACBM”).  In addition to the requirements of the UGC governing ACBM currently found in UGC Section 13.7), Contractor shall provide data sheets and/or labels as proof of compliance to the extent required by Applicable Law and shall deliver to Owner:
	15.3.1 A certification statement, included with each materials submittal, stating that no ACBM is included within the scope of the proposed submittal.
	15.3.2 Upon, and as a condition precedent to the occurrence of Substantial Completion, a certification statement that no ACBM is included in the Project.
	15.3.3 A notarized statement that no ACBM has been used, provided, or left on a Project from each Subcontractor whose invoice is submitted with an application for payment for such Project.  Owner may withhold payment of any portion of an application for payment relative to Work provided by a Subcontractor whose statement is not delivered as required by this Section 15.3.3.

	15.4 Financial Interest.  By signature hereon, Contractor certifies that no member of the Board of Regents of The University of Houston System, or Executive Officers, including component institutions, has a financial interest, directly or indirectly, in the transaction that is the subject of this contract.  A state agency may not accept a bid or award a contract that includes proposed financial participation by a person who received compensation from the agency to participate in preparing the specifications or request for proposals on which the bid or contract is based.
	15.5 Dispute Resolution.  Disputes arising from this Agreement and/or any Job Order will be handled pursuant to Article 15 of the UGC.
	15.6 Exhibits.  The Exhibits listed with the Table of Contents of this Agreement are incorporated into this Agreement for all purposes as if fully set forth herein.
	15.7 Confidentiality.  Contractor shall treat any Owner supplied information or information pertaining to Owner’s business as confidential and shall not disclose any such information to others except as necessary for the performance of this Agreement or as authorized by Owner in writing.
	15.8 Successors and Assigns.  Owner and Contractor, respectively, bind themselves, their partners, successors, assigns and legal representatives to the other party to the terms and conditions of this Agreement.  This Agreement is a personal service contract for the services of Contractor, and Contractor’s interest in this Agreement, duties hereunder and/or fees due hereunder may not be assigned or delegated to a third party without written consent of Owner.  The benefits and burdens of this Agreement are, however, assignable by Owner.
	15.9 Owner’s Right to Terminate.  Owner’s ability to enter into Job Orders in general, and under this Agreement in particular, is dependent upon the appropriation and allotment of funds by the Texas State Legislature (the “Legislature”) and/or allocation of funds by the Board of Regents of The University of Houston System (the “Board”).  If the Legislature fails to appropriate or allot the necessary funds, or the Board fails to allocate the necessary funds, then Owner shall have the right to terminate this Agreement on written notice to Contractor without further duty or obligation hereunder.  
	15.10 Open Records.  All information, documentation and other material submitted by Contractor may be subject to public disclosure under the Public Information Act, Texas Government Code Chapter 552. 
	15.11 Payment of Debt or Delinquency to the State.  Pursuant to Texas Government Code Sections 2107.008 and 2252.093, Contractor agrees that any payments owing to Contractor under this Agreement and/or any Job Order may be applied directly toward any debt or delinquency that Contractor owes the State of Texas or any agency of the State of Texas regardless of when it arises, until such debt or delinquency is paid in full.
	15.12 Taxes.  The University of Houston System is a tax exempt State of Texas Agency under Texas Tax Code Chapter 151 and an institution of higher education.  Contractor shall avail itself of all tax exemptions applicable to the Work and/or Contractor’s expenses incurred in connection with any Job Order Project.
	15.13 Waivers.  No delay or omission by either party in exercising any right or power provided under the provisions of this Agreement or any Job Order shall impair any such right or power or be construed to be a waiver of the right or power.  A written waiver granted by either of the parties of any provision of this Agreement shall not be construed as a future waiver of that provision or a waiver of any other provision of the Agreement.
	15.14 Force Majeure.  No party shall be liable or responsible to the other for any loss or damage or for any delays or failure to perform under this Agreement due to causes beyond its reasonable control, including, but not limited to, acts of God, employee strikes, epidemics, war, riots, flood, fire, sabotage, terrorist acts or any other circumstances of like character; provided, however, reasonably foreseeable adverse weather conditions will not an Excusable Delay.  For purposes of this Section 15.14, “reasonably foreseeable adverse weather conditions” means weather conditions in keeping with the historical averages listed by the National Oceanic and Atmospheric Administration on its website, www.noaa.gov.
	15.15 Governing Law and Venue.  This Agreement and each Job Order (if any) shall be construed, interpreted and applied in accordance with the laws of the State of Texas without regard for choice of law principles.  All obligations of the parties created hereunder are enforceable in Harris County, Texas.  
	15.16 Captions.  The captions of paragraphs in this Agreement are for convenience only and shall not be considered or referred to in resolving questions of interpretation or construction.
	15.17 Severability.  Should any provisions of this Agreement be held invalid or unenforceable in any respect, that provision shall not affect any other provision and this Agreement shall be construed as if the invalid or unenforceable provision(s) had not been included.
	15.18 Entire Agreement.  This Agreement constitutes the sole and only agreement between the parties with respect to the services contracted for and supersedes any prior understandings, written or oral.  No modification, alteration or waiver of this Agreement or any of its provisions shall be effective unless in writing and signed by both parties.  No course of prior dealings, no usage of trade, and no course of performance shall be used to modify, supplement or explain any terms used in this Agreement.
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	ARTICLE 1 – DEFINITIONS; INTERPRETIVE
	1.1 Definitions.  
	1.2 Interpretive.  
	1.2.1 Capitalized terms used but not defined in this Agreement will have the meanings given in the UGC and SGC.  
	1.2.2 All references in the UGC and SGC to “contractor” and “general contractor” shall be read and conclusively deemed to refer to Contractor for all purposes under this Agreement.
	1.2.3 To the extent the terms of this Agreement conflict with the UGC and/or the SGC, the terms of this Agreement will control.
	1.2.4 If there is an irreconcilable conflict between or among the various documents that make up the Construction Documents, the interpretation that provides for the higher quality of material and/or workmanship will prevail over all other interpretations.   


	ARTICLE 2 - TERM OF AGREEMENT
	2.1 Initial Term.  The initial term of this Agreement shall begin on the Effective Date and shall expire two (2) years after that date unless renewed or terminated in accordance with the terms of the Agreement.  The initial term of this Agreement, together with any Renewal Period, is referred to in this Agreement as the “Term.” 
	2.2 Renewal Option.  Owner has the option to renew the term of this Agreement for up to two (2) successive one (1) year periods (each, a “Renewal Period”) upon written notice to Contractor at least sixty (60) days prior to the expiration of the Term.
	2.3 Completion of Work in Progress.  Owner has the option to extend the Term as necessary for Contractor to complete work on any Job Order Project by delivering written approval to Contractor prior to the expiration of the Term.

	ARTICLE 3 - JOB ORDERS
	3.1 Request for Quote.  If and when Owner determines it requires construction contracting services and that a Job Order is the delivery method for those services that provides the best value to Owner, Owner shall provide to Contractor a Request for Job Order Contract Price Quote on Owner’s then-current form (“Request for Quote”) identifying the construction project (the “Project”) and describing in drawings, specification and other appropriate materials the intended scope and character of the Project and the schedule for the Project.  For Projects with an anticipated cost over $100,000, Owner shall determine whether subcontracting opportunities exist and require a HUB Subcontracting Plan as part of the Project Proposal.
	3.2 Job Order Proposal.  In response to a Request for Quote, Contractor shall deliver to Owner within the time required in the Request for Quote a written Job Order Proposal (herein so called) with the following items and any other information Contractor desires to provide:
	3.2.1 A narrative description of Contractor’s understanding of the scope of the Work;
	3.2.2 A description of particular phases of the Work, if applicable;
	3.2.3 A Cost Proposal for the Work (prepared in accordance with ARTICLE 9 below);
	3.2.4 A proposed date to commence the Work (the “Commencement Date”) and Contractor’s best estimate of the time Contractor will require from the date of commencement until Final Completion (the “Contract Time”).  The proposed Commencement Date must take into account Owner’s schedule for awarding the Job Order as set forth in the Request for Quote;
	3.2.5 The name and contact information for Contractor’s designated representative and the resident superintendent that Contractor will assign to the Project if issued a Job Order;
	3.2.6 A list of all Subcontractors and/or service providers (such as architects, engineers and other consultants) that Contractor proposes to use in the performance of the Work;
	3.2.7 A copy of the proposal of each Subcontractor and service provider identified in accordance with Section 3.2.6, identifying the basis of its proposal (whether as pre-priced items or otherwise) and the maximum, not-to-exceed cap for its services or materials;
	3.2.8 A HUB Subcontracting plan, if required by Applicable Law; 
	3.2.9 Any qualifications or conditions applicable to the Project Proposal; and 
	3.2.10 A current summary statement of all Job Orders awarded to Contractor under this Agreement to date, which statement shall set forth the amount(s) paid to Contractor under each such Job Order. 

	3.3 Job Order Proposal Review.  Owner shall review each Job Order Proposal and advise Contractor of any provisions Owner determines are unacceptable.  Owner and Contractor shall negotiate in good faith to resolve any issues and to formulate changes, clarifications or modifications to any Job Order Proposal(s) as required.  Contractor shall submit a revised Job Order Proposal incorporating any such changes, clarifications or modifications made in the review process.  Owner may accept, reject or seek modification of any Job Order Proposal.  
	3.4 Job Order.  If Owner accepts a Job Order Proposal in the exercise of Owner’s judgment, Owner shall deliver to Contractor a proposed Job Order on Owner’s then-current form.  (Owner’s current form is attached, for information purposes only, as Exhibit A.)  The proposed Job Order shall incorporate the terms of the final Job Order Proposal (derived in accordance with Section 3.3) and shall require execution by the parties to be an enforceable Job Order.  Contractor will execute the Job Order and deliver at least two (2) original, executed counterparts to Owner for execution together with evidence of insurance and any bonds as are required for the Job Order Project in compliance with the requirements of ARTICLE 5.  If and only if Contractor has satisfied the requirements of the immediately preceding sentence, a fully executed Job Order will be enforceable and constitute Owner’s authorization to Contract to begin, and requirement that Contractor complete, the Work for the Project in accordance with the Job Order on or before the dates specified for such purposes in the Job Order.  An enforceable Job Order in accordance with the immediately preceding sentence shall constitute a binding amendment to this Agreement and is referred to in this Agreement as a “Job Order.”
	3.5 Time is of the Essence; Liquidated Damages.  Time, including but not limited to the Commencement Date and the Contract Time, is of the essence for each Job Order (if any) and the Work required under it.  Owner may, in its discretion, as part of the Job Order or the Request for Quote, identify an amount that will be deducted from the Project Cost as liquidated damages for each consecutive calendar day beyond the Contract Time that Contractor is delayed in completing the Work.  The Work is not complete so long as deficiencies found during the final testing and inspection of the Work is not completed.  The amount deducted in accordance with the immediately preceding sentence is not a penalty but liquidated damages representing the parties’ good faith estimate, at the time of execution of a Job Order, of the damages Owner will sustain for late completion.

	ARTICLE 4 - AUTHORIZED CONTRACT SUM
	4.1 Contract Sum.  The final Cost Proposal for a Project shall be the Contract Sum of the Job Order for such Project.  Owner shall not pay more than the Contract Sum (as it may have been increased or decreased by a writing signed by Owner and Contractor) for any Project.  
	4.2 No Minimum Amount of Work.  It is expressly understood that Owner is under no obligation to request any services or work from, or award any Job Order to, Contractor and that no minimum amount of work is required under this Agreement.  All service requests will be made by Owner on an as-needed basis, subject to future agreement on the scope of the work and its cost.  

	ARTICLE 5 - INSURANCE AND BONDS
	5.1 Insurance.  Contractor must deliver evidence to Owner that Contractor is in compliance with the UGC insurance requirements as of the Effective Date.  Contractor must provide evidence (as required by the UGC and SGC for any Project) that it is in compliance with UCG and SGC insurance requirements as a condition to (a) qualifying for the award of a Job Order, (b) receipt of payment under any Job Order.  
	5.2 Bonds.  Contractor must obtain and deliver payment and performance bonds to Owner as and when required by the UGC and SGC.

	ARTICLE 6 - CONTRACTOR’S RESPONSIBILITIES
	6.1 In General.  If and when awarded a Job Order, Contractor shall provide general and specific construction services (including all labor and material necessary and reasonably inferable) on a per-Project basis in accordance with the terms of this Agreement, any Job Order the UGC, the SGC, any Special Conditions, or additional general conditions of a Job Order, the documents prepared by any Project Architect, and any other requirements of the documents affecting a Job Order in a good and workmanlike manner and in compliance with Section 6.4 and Applicable Law.  
	6.2 Project Manager.  Contractor shall manage the Work on any Job Order Project through the designated representative and resident superintendent identified in the Job Order Proposal in accordance with Section 3.2.5.  The designated representative shall act on behalf of and shall have authority to bind Contractor with respect to all phases of the Work and the Project, and shall be available as required for the benefit of Owner and the Job Order Project.  The resident superintendent shall be on-Site from the Commencement Date through Final Completion  Contractor shall change neither the designated representative nor the resident superintendent for a Job Order without Owner’s prior written approval, which approval shall not be unreasonably withheld.
	6.3 Labor and Materials.  Contractor shall comply with the requirements of the UGC, the SGC and any Special Conditions with respect to Subcontractors, including but not limited to compliance with Owner’s HUB policy.
	6.3.1 Contractor shall provide Owner with an executed copy of any Subcontracts (including contracts with materials vendors and other contracts and/or any document required under this Agreement entered into in furtherance of a Job Order Project), upon Owner’s request, and shall require all Subcontractors to do the same.  Contractor shall require all Subcontractors to permit Owner to audit their books and records in accordance with ARTICLE 11 for the purpose of determining compliance with progress payments, invoicing and conformance with the Contract Documents and specifications.  A provision in a contract between Subcontractor and Contractor attempting to undermine or override this provision shall constitute a default by Contractor under this Agreement.  
	6.3.2 If a Project will require off-Site Work, Contractor must so specify in its Job Order Proposal.  If a Job Order issues for the Project, Contractor shall comply with the Contract Documents as regards such location and Work, and shall permit Owner access at all times to inspect such Work and the conditions at such location.

	6.4 Standard of Care.  Contractor agrees to use its best efforts, skill, judgment, and abilities to perform the Work in an expeditious and efficient manner as is consistent with the orderly progress of any Job Order.  Contractor shall at all times provide a sufficient number of qualified personnel to accomplish the Work within the time limits set forth in the schedule.  As part of Contractor’s obligations under this Section 6.4, Contractor shall:
	6.4.1 verify the accuracy and suitability of any drawings, plans, sketches, instructions, information, requirements, procedures, requests for action, and other data affecting or regarding a Job Order Project supplied to Contractor (collectively, the “Construction Documents”) by Owner, Project Architect, or any other party (whether retained by Owner or Contractor) prior to commencing any Work called for by such documentation.  
	6.4.2 promptly correct any known or discovered error, omission, or other defect in the Work at no cost or expense to Owner regardless of when such error, omission or other defect is discovered.  It shall be no excuse of Contractor’s obligation under this Section 6.4.2 that the error, omission or other defect was made as a result of an error in any Construction Document(s) if Contractor should have discovered such error by complying with Section 6.4.1.

	6.5 Phasing.  If a Job Order designates more than one phase for the Work, Owner’s prior written notice to proceed shall be a prerequisite for Contractor’s performance of any such phase.  Any Work performed or provided by Contractor in contravention of the immediately preceding sentence shall be at Contractor’s sole risk, cost and expense and shall not be paid by Owner.  
	6.6 Documentation.  Contractor shall fully document its activities under any Job Order in drawings, reports or other methods as appropriate to the scope of Work and in accordance with the Job Order.  Contractor shall bear the cost of providing all plans, specifications and other documents used by Contractor and its Subcontractors.  The Construction Documents are instruments of service and shall remain the property of their authors whether the Project for which they are made is completed or not.  Contractor shall be permitted to retain one record set of the Construction Documents.  All other copies of the Construction Documents shall be returned to their respective authors or suitably accounted for.  Contractor and its Subcontractors are authorized to reproduce and use portions of the Construction Documents as necessary and appropriate for the execution of the Work but not for any other projects.
	6.7 Job Order Project Cost Estimating.  Within five (5) business days after the execution of this Agreement, Contractor will obtain, at Contractor’s expense, and thereafter use for automation and estimation standardization purposes, the estimating software called RS Means Construction Cost Estimator (MeansCostWorks.com).
	6.8 Safety; Condition of Project Site and Ancillary Areas.  Contractor is solely responsible for the condition and safety of the site of any Job Order Project as further set forth in Sections 3.3.8 and 3.3.11 of the UGC and Section 15 of the SGC.  Further to Article 7 of the UGC and Sections 9 and 15 of the SGC, Contractor’s Safety Plan shall include recommendations and information to Owner regarding the assignment of responsibilities for safety precautions and programs, temporary Project facilities and equipment, materials and services for common use of the Subcontractors.  Contractor shall verify that appropriate safety provisions are included in the Construction Documents.  The existence of any Owner-controlled insurance programs will not operate to diminish or eliminate Contractor’s responsibilities under this Agreement.  Owner agrees that Owner-provided Subcontractors shall be responsible for their safety precautions and programs of their employees, agents and independent contractors.  Contractor shall ensure that it and all of its Subcontractors and assigns prevent illegal dumping of litter in accordance with Texas Health and Safety Code Title 5, Chapter 365.

	ARTICLE 7 - OWNER’S RESPONSIBILITIES
	7.1 Owner’s Designated Representative.  In any Job Order, Owner will identify the Owner’s Designated Representative (as defined, and for the purposes set forth, in the UGC).   
	7.2 Site and Project Information.  For any Job Order, Owner shall furnish available and relevant property, boundary, easement, right-of-way, topographic and utility surveys; plans and specifications; and special data and conditions and any special investigations of the Project site as requested by Contractor and as reasonably necessary for the Project.  Contractor shall verify all such information in accordance with Section 6.4; Owner makes no warranties or representations as to the accuracy or suitability of information provided to Contractor by Owner, Project Architect or by others.
	7.3 Entry on Land.  Owner shall assist Contractor in gaining entry to state-owned or controlled property as necessary for Contractor to perform its services under any Job Order or to prepare a Project Proposal.  
	7.4 Review of Work.  Owner will review the Work in progress as appropriate.  Owner will notify Contractor in writing of any material error or omission or other defect in the Work or any conflict in the Construction Documents that Owner becomes aware of, but Owner shall have no obligation or duty to investigate whether such faults, defects, or conflicts exist.
	7.5 Time for Response.  Owner shall furnish required information and services and shall render approvals and decisions as expeditiously as necessary for the orderly progress of the Work.

	ARTICLE 8 - ACCEPTANCE OF WORK
	8.1 Owner’s Satisfaction.  All Work performed under this Agreement shall be completed to the satisfaction of Owner’s Designated Representative for the Job Order Project.  Owner’s Designated Representative shall decide all questions regarding Contractor’s performance under this Agreement and any Job Order, and such decisions shall be final and conclusive.  
	8.2 Correction of Work.  If Owner’s Designated Representative determines that all or any portion of the Work does not conform to the requirements of this Agreement and/or the Job Order, Owner shall have the option to order Contractor to correct the Work at no additional cost or expense to Owner, or to deduct the cost of correcting the Work from any other monies payable to Contractor under this Agreement (including sums due and owning under one or more Job Orders).  
	8.3 No Release.  Owner’s approval or acceptance of any Work will not release Contractor from liability for any defects in the Work.  

	ARTICLE 9 - COST PROPOSALS
	9.1 General.  Each Cost Proposal shall identify the General Conditions Cost items (in accordance with Section 9.2), the Labor Wage Rates (in accordance with Section 9.3), the pre-priced items (in accordance with Section 9.4), the non-pre-priced items (in accordance with Section 9.5), and any other costs (in accordance with Section 9.6) Contractor includes in a Project Proposal.  
	9.2 General Conditions Cost Items.  The items listed in Exhibit B to this Agreement are General Conditions Cost Items (herein so called).  General Conditions Cost Items shall not be billed to, or paid by, Owner.
	9.3 Labor Wage Rates.  Hourly rates for labor (“Labor Wage Rates”) shall comply with State of Texas prevailing wage laws in accordance with the UGC and SGC.  Prevailing wage rates for Harris County, Texas can be located online at http://www.eng.hctx.net/wage/public.asp.  Labor Wage Rates shall be billed to, and shall be paid by, Owner at Contractor’s actual cost without application of the Coefficient Multiplier or other markup.
	9.4 Pre-priced Items.  Pre-priced items are items listed in the Unit Price Guide, other than General Conditions Cost Items and Labor Wage Rates, and priced by multiplying the cost specified for each such item by the Coefficient Multiplier (defined in Section 9.4.2).  Each Cost Proposal should be based substantially on the use of pre-priced items.  Owner shall not pay the cost of any pre-priced item not listed and priced as such in the Project Proposal.
	9.4.1 The Unit Price Guide is a compilation of real property repair, rehabilitation, alteration, maintenance, and minor construction tasks, along with associated units of measure and unit prices designated or provided by Owner to be used in administration of this Agreement.  Unit prices include direct material, labor and equipment cost, but not indirect costs or profit.  The Unit Price Guide for this Agreement is R.S. Means, Facilities Construction Cost Data, which is hereby incorporated by reference.  The most current edition of the Unit Price Guide shall be adopted as updates become available.  The unit price for pre-priced items is derived by multiplying the unit price for such item in the bare cost column of the Unit Price Guide by the coefficient for the City of Houston - area code (713) listed in the Unit Price Guide.  The product of the unit price (calculated in accordance with the immediately preceding sentence) is then multiplied by the Coefficient Multiplier to arrive at the figure to be charged to Owner for a Job Order Project.
	9.4.2 The Coefficient Multiplier is a numerical factor which is applied to the unit prices (calculated in accordance with Section 9.4.1) to cover all of Contractor’s other costs in performing the Work for a Job Order Project including, but not limited to, General Conditions Cost Items, general and administrative and other overhead costs, insurance costs, equipment rental, protective gear and clothing, contingencies such as changes in wage rates and inflation, Contractor’s profit, and indirect costs.  The Coefficient Multipliers for any and all Job Orders issued under this Agreement are:
	9.4.3 Where the Unit Price Guide identifies a minimum/maximum range for a pre-priced item, the Contractor shall provide a not-to-exceed amount for the pre-priced item in its Job Order Proposal.
	9.4.4 If Contractor’s Actual Cost for materials required by Owner exceeds the unit price (calculated in accordance with Section 9.4.1) for the materials, then Contractor shall submit, concurrently with and in support of the Job Order Proposal, not less than two (2) bids for such materials from reputable subcontractors.  Owner may then either increase the Contract Sum or change its materials requirements.  If Owner changes its materials requirements, then Contractor shall submit a revised Job Order Proposal taking into account the change.
	9.4.5 No overtime or shift differential labor charge (however termed) shall be billed to, or payable by, Owner
	9.4.6 Owner may, at its sole discretion, require Contractor to use materials or merchandise purchased by Owner for a Project, in which event Contractor shall not invoice Owner for such materials and/or merchandise.

	9.5 Non-Pre-priced Items.  Non-Pre-priced items are the necessary, but incidental, parts of a Job Order Project that are not General Conditions Cost Items or susceptible to unit pricing using the Unit Price Guide.  Non-pre-priced items for any Job Order Project shall be billed to Owner at Contractor’s Actual Cost.  Non-pre-priced items shall not exceed ten percent (10%) of the total cost proposal for a Job Order Project.  Owner shall not pay the cost of any non-pre-priced item that should have been submitted as a pre-priced item in the Project Proposal.
	9.6 Other Costs.  Extraordinary costs (i.e., not General Conditions Cost Items) that are unique to a Job Order Project and not listed in the Unit Price Guide may be submitted for reimbursement by Owner only if the cost was specifically pre-authorized by Owner in writing.  Owner shall not pay the cost of any item submitted as “other cost” that should have been submitted as a General Conditions Cost Item or pre-priced item in the Project Proposal.
	9.6.1 Contractor shall submit for reimbursement for other cost items the product of the actual cost of such items from Contractor’s usual sources of supply with all usual trade practice discounts applied, multiplied by the Coefficient Multiplier; provided, however, if Owner has specified a particular material or equipment for a Project, Contractor shall obtain such material or equipment from sources that charge the lowest price.


	ARTICLE 10 - PAYMENT
	10.1 Progress Payments.  All payment requests must be submitted on Owner’s approved form of Application For Payment, noting the Contract Number, Account Number and specific Job Order Number, and including required attachments identifying payments to HUBs and to all Subcontractors.  Failure to submit the HUB Subcontracting Plan Prime Contractor Progress Assessment Report form (http://www.window.state.tx.us/procurement/prog/hub/hub-subcontracting-plan) with each Application for Payment on a Job Order that requires it will result in Owner’s rejection of the application.  With each Application for Payment, Contractor shall submit all receipts, invoices with check vouchers or other evidence of payment, petty cash account information, payrolls, including certified payrolls, and any and all other evidence required in the UGC and that Owner or Owner’s Designated Representative deems necessary to support the amount requested.  Owner shall pay Contractor for Work performed on Job Orders, subject to allowable additions and deductions, and make payment on account as provided by the UGC and SGC.
	10.2 Retainage.  Owner will withhold Retainage from each application for payment in accordance with the UGC. 
	10.3 Final Payment.  Contractor’s request for final payment on a Job Order must not be made until all Work for that Project is completed, all requirements of the Construction Documents have been satisfied, and Contractor delivers to Owner either: (a) (i) a complete release of all liens arising out of the Work; (ii) written consent of Contractor’s payment surety to release final payment; and (iii) an affidavit that, to the best of Contractor’s information or knowledge, the release (item ii above) includes and covers all materials and services for which a lien could be filed, subject only to final payment by Owner; or (b) a bond satisfactory to Owner to indemnify Owner against any lien on the Job Order Project or any portion of the Work.  If any lien remains unsatisfied after all payments on a Job Order are made, without diminishing or in any way affecting Owner’s rights and remedies at law and in equity, Contractor shall refund to Owner all money Owner may be compelled to pay in discharging such lien.
	10.3.1 Owner shall have no obligation to make final payment on a Job Order until a final accounting of the cost of the Work has been delivered to Owner by Contractor and has been audited and verified by Owner and/or Owner’s representatives.  The aggregate total of payments to Contractor will not exceed the Cost Proposal contained in the Job Order, plus any costs specifically pre-approved by Owner in the course of the Work.  If any payments made to Contractor exceed that which is due and owing pursuant to this Agreement, then Contractor shall promptly refund such excess to Owner. 
	10.3.2 Contractor’s (or Contractor’s successor’s or assign’s) acceptance of final payment under this Agreement, will constitute a full and complete release of Owner from any and all claims, demands and causes of action whatsoever which Contractor or Contractor’s successors have or may have against Owner except for those previously made in writing and identified by Contractor as unsettled at the time of the final request for payment.

	10.4 Savings.  Each of the following items shall be credited against the Contract Sum, deducted from any Application for Payment, or refunded to Owner if realized, discovered or received after Final Payment:
	10.4.1 The savings, if any between the anticipated cost of an item in the Cost Proposal (including General Conditions Cost Items) and the actual cost of such item.  
	10.4.2 The balance remaining, if any, in the “Allowances” after the allowance items have been selected and purchased. 
	10.4.3 100% of any unexpended contingencies, reimbursables, other allowances and savings resulting from any design or construction changes reducing the scope of the Work, at any time, whether before or after Final Payment.  
	10.4.4 Proceeds of the sale of all tools, surplus materials, construction equipment, and temporary structures which have been charged to the Work other than by way of rental, and remaining after completion, whether such sale is made to Owner, Contractor, or to some other party; and any such sale, if made to others than Owner, shall be at fair market price.  The fair market value shall be determined by referring to the Contractor’s Equipment Cost Guide latest edition published by the Associated General Contractors of America (AGC) or www.equipmentwatch.com, whichever rate is higher.   Upon completion of the Work or when no longer required, all tools, construction equipment and materials purchased for the Work shall be sold and Contractor shall use its best efforts to obtain the highest price in respect of such sales.
	10.4.5 If Owner makes funds available to Contractor, discounts earned by Contractor through advance or prompt payments.  Contractor shall obtain all possible trade and time discounts on bills for material furnished, and shall pay said bills within the highest discount periods.  Contractor shall purchase materials for any Job Order Project(s) in such quantities as will provide the most advantageous prices to Owner.
	10.4.6 Rebates, discounts, or commissions allowed to and collected by Contractor from suppliers of materials or from subcontractors, together with all other refunds, returns, or credits received for return of materials, or, to the extent attributable to any Job Order Project, on bond premiums, insurance and sales taxes. 
	10.4.7 Deposits made by Owner and not returned to Owner due to the fault of Contractor with respect to a Job Order Project or in connection with any other agreement between Owner and Contractor.  Should Construction Manager not promptly so reimburse Owner upon demand, Owner shall be entitled to recover said amount from Contractor, including, but not limited to, by deducting the amount from payments due Contractor under any agreement with Owner or any of Owner’s component universities.
	10.4.8 100% of any savings, other than those specifically listed above, identified by cost review or audit, at any time, whether before or after Final Payment.

	10.5 No Waiver.  
	10.5.1 Nothing contained in this Agreement will require Owner to pay Contractor an aggregate amount for any Job Order Project that exceeds its Cost Proposal, or to make any payment if, in Owner’s belief, the cost to complete the Work under a Job Order would exceed the unpaid balance of the Cost Proposal for that Job Order.  
	10.5.2 No partial payment made under any Job Order will constitute Owner’s final acceptance or approval of that part of the services to which such partial payment relates, or a release of Contractor’s from any of its obligations under this Agreement and/or liabilities with respect to such services, or a waiver of Owner’s rights and remedies with respect to that or any other Job Order.
	10.5.3 No liquidated damages charged and/or withheld by Owner in accordance with Section 3.5 will in any way diminish or otherwise affect Owner’s rights and remedies, at law or in equity, with respect to Contractor’s obligations under this Agreement (and any Job Order), except with respect to Owner’s remedies for Contractor’s delay in completing the Work to which the liquidated damages relates.


	ARTICLE 11 - RECORD RETENTION; OWNER AUDIT RIGHTS
	11.1 Audit Records.  Contractor shall keep full and detailed records and accounts of all pertinent information related to this Agreement and any Job Order Project(s) in accordance with generally accepted accounting principles (“GAAP”) and exercise such cost controls as may be necessary for proper financial management under this Agreement.  The accounting and control systems must be satisfactory to Owner.  Owner and its representatives (including but not limited to third-party auditing consultants, if any) will be afforded reasonable access, at reasonable times, to all records establishing the actual cost of a Job Order Project (collectively, “Audit Records”), including but not limited to: Contractor’s accounting records, time sheets, payroll burden calculations, insurance rates and the support therefor, insurance contracts, insurance policies, bond cost documentation and other bond information, invoices, bills, and expense reports, records, books, foreman’s reports, superintendent daily logs, correspondence, instructions, Record Drawings, receipts, Subcontracts (including all modifications, revisions and amendments), purchase orders, vouchers, memoranda, written policies and procedures, subcontract files (including proposals of successful and unsuccessful bidders, bid recaps, etc.), original estimates, estimating work sheets correspondence, Change Order files (including documentation), general ledger entries detailing cash and trade discounts earned, insurance rebates and dividends, any other supporting evidence necessary to substantiate charges related to this Agreement and other records, drawings or data relating to the services rendered in accordance with this Agreement.  Audit Records must be kept with respect to all Work, including Contractor self-performed work, even if Owner agrees to pay a lump sum for a portion of the Work.  Contractor shall preserve Audit Records for a period of four (4) years after Final Payment or abandonment of the Project, or for such longer period as may be required by law or directed in writing by Owner.  
	11.2 Inspection; Audit.  The Audit Records (hard copy, as well as computer readable data if it can be made available) will be opened to inspection and subject to audit and/or reproduction by Owner’s agent or its authorized representative to the extent Owner deems necessary.  Such audits may require inspection and copying from time-to-time and at reasonable times and places of any and all such information, materials and data as set forth above of every kind and character.  Such records subject to audit will also include those records necessary to evaluate and verify direct costs (including overhead allocations) as they may apply to costs associated with this Agreement.  
	11.2.1 Owner’s agent or its authorized representative will have reasonable access at reasonable times to Contractor’s facilities, and will be allowed to interview all current or former employees to discuss matters pertinent to the performance of this Agreement, may contact subcontractors or other vendors related to the Project, will have access to all necessary records and be provided adequate and appropriate work space in order to conduct audits in compliance with this Article, and will be provided support from Contractor’s staff as reasonably required.
	11.2.2 In the event Contractor does not fully comply with the requirements of this ARTICLE 11, Contractor will be responsible for the reasonable actual costs and fees (including attorneys’ fees) incurred by Owner in attempting to conduct its audit(s) and otherwise enforcing its rights under this ARTICLE 11.  
	11.2.3 If any audit discloses overcharges by Contractor to Owner that are (i) proven in the reasonable discretion of Owner and (ii) in excess of one half of one percent (.5%) of the total Contract Sum under the Job Order for which Contractor overcharged, then the reasonable actual cost of Owner’s audit will be reimbursed to Owner by Contractor within thirty (30) days after receiving Owner’s written notice.  Any adjustments and/or records due to the overcharges will be made within a reasonable amount of time (not to exceed thirty (30) days) from presentation of Owner’s findings to Contractor.  Owner may deduct such reimbursement amounts from any money due or that becomes due Contractor.    


	ARTICLE 12 - CONTRACTOR’S REPRESENTATIONS, WARRANTIESAND COVENANTS
	Contractor represents, warrants and covenants to Owner as follows:
	12.1 Standard of Care.  All of the services to be performed by Contractor, including its agents, representatives and consultants, pursuant to this Agreement will be of the standards of care set forth in Section 6.4. 
	12.2 Conformity of Materials, Equipment and Work.  The materials and equipment (if any) provided under this Agreement will be of good quality, will not contain ACBM, will be and new unless otherwise required or permitted by this Agreement or the Job Order to which it applies, that the construction will be free from faults and defects and that the construction will conform to the requirements of the Construction Documents.  Contractor shall be responsible for correcting Work that does not comply with the Construction Documents at Contractor’s sole expense, unless Owner specifically agrees in writing to accept the Work as-is.  
	12.3 Preference for Texas Products and Materials.  To the extent this Agreement and/or any Job Order is subject to Texas Government Code Section 2155.4441, Contractor shall prefer products and materials produced in Texas as and when required by such statute.  
	12.4 Adequacy of Documents.  Contractor warrants to Owner the sufficiency and completeness of all drawings, specifications and other information furnished or provided by or on behalf of Contractor and that such items will be free from material errors and omissions.  
	12.5 Authorization Under Law.  All persons connected with Contractor directly in charge of its services are duly registered and/or licensed under Applicable Law, if so required by Applicable Law.
	12.6 Construction Documents.  Contractor shall call to Owner’s attention anything of any nature in any Construction Documents supplied to Contractor (by Owner or any other party) that Contractor believes unsuitable, improper, or inaccurate in connection with the purposes for which such document or data is furnished.  Nothing shall excuse or detract from Contractor’s responsibilities or obligations hereunder in a case where such document or data is furnished unless Contractor advises Owner in writing that in its opinion such document or data and any requests made therein for action are unsuitable, improper, or inaccurate and Owner confirms in writing that it wishes Contractor to proceed in accordance with the data as originally given. 
	12.7 Administration.  Contractor shall furnish efficient business administration and superintendence and perform its services hereunder in the best way and in the most expeditious and economical manner consistent with the interests of Owner.
	12.8 No Legal Impediments.  There are no obligations, commitments or impediments of any kind that will limit or prevent performance of Contractor’s obligations hereunder.  
	12.9 Legal Authority.  Contractor has legal authority to enter into this Agreement, and the individual signing on behalf of Contractor has legal authority to bind Contractor and is specifically authorized by Contractor to do so.  If Contractor is a corporation or a limited liability company, Contractor warrants, represents, and agrees that (1) it is duly organized, validly existing and in good standing under the laws of the state of its incorporation or organization; (2) it is duly authorized and in good standing to conduct business in the State of Texas; and (3) it has all necessary power and has received all necessary approvals to execute and deliver this Agreement.

	ARTICLE 13 – CONTRACTOR’S INDEMNIFICATION OF OWNER
	13.1 Bodily Injury and Property Damage.  TO THE FULLEST EXTENT PERMITTED BY LAW, AND AS CONSIDERATION FOR THE TERMS AND CONDITIONS OF THIS AGREEMENT, CONTRACTOR (“INDEMNITOR”) AGREES TO RELEASE, INDEMNIFY, PROTECT, DEFEND WITH COUNSEL APPROVED BY OWNER, AND HOLD HARMLESS OWNER, THE UNIVERSITY OF HOUSTON, AND/OR ANY OF THEIR RESPECTIVE COMPONENT INSTITUTIONS, DIRECTORS, BOARD MEMBERS, REGENTS, TRUSTEES, OFFICERS, ADMINISTRATORS, AGENTS, EMPLOYEES, LICENSEES, SUCCESSORS AND ASSIGNS (“INDEMNITEES”) FROM ANY CLAIMS, DAMAGES, LOSSES, LIABILITIES, LIENS, COSTS AND/OR EXPENSES, CONTROVERSIES, CAUSES OF ACTION, LAWSUITS, PROCEEDINGS, INJURIES, JUDGMENTS AND EXPENSES (INCLUDING MEDIATION, SETTLEMENT, ATTORNEY FEES, AND OTHER COSTS OR EXPENSES) (EACH, A “CLAIM”) IF THE CLAIM: (1) IS RELATED TO BODILY INJURY, SICKNESS, DISEASE, DEATH OR LOSS OR DAMAGE TO REAL OR PERSONAL PROPERTY, INCLUDING ANY LOSS OF USE RESULTING THEREFROM (COLLECTIVELY, “DAMAGE”); AND (2) IS CAUSED IN WHOLE OR IN PART BY ANY OF THE FOLLOWING: (A) A NEGLIGENT ACT OR OMISSION BY CONTRACTOR, ITS SUBCONTRACTOR, OR ANY OTHER PARTY FOR WHOSE ACTS THEY MAY BE LIABLE (EACH, AN “INDEMNIFYING PARTY”); OR (B) THE REFUSAL OR FAILURE TO COMPLY WITH ANY OBLIGATION IN THE AGREEMENT BY AN INDEMNIFYING PARTY; OR (C) VIOLATION OF APPLICABLE LAW(S) BY AN INDEMNIFYING PARTY.  
	13.1.1 Notwithstanding the foregoing provisions of Section 13.1, Contractor shall not be obligated to indemnify the Indemnified Parties from or against a Claim resulting from Owner’s negligence when such negligence is the sole and proximate cause of the Damage which is the basis of the Claim.  In the event Contractor and Owner are found jointly liable by a court of competent jurisdiction, liability for the Claim will be apportioned comparatively in accordance with the laws of the State of Texas, without waiving any governmental immunity available to Owner under Texas law and without waiving any defenses of the Parties under Texas law.

	13.2 Intellectual Property.  CONTRACTOR SHALL PROTECT AND INDEMNIFY OWNER FROM AND AGAINST ALL CLAIMS ARISING FROM INFRINGEMENT OR ALLEGED INFRINGEMENT OF ANY PATENT, TRADEMARK OR COPYRIGHT, ARISING BY OR OUT OF ANY OF THE WORK PERFORMED HEREUNDER OR THE USE BY CONTRACTOR, OR BY OWNER AT THE DIRECTION OF CONTRACTOR, OF ANY ARTICLE OR MATERIAL, PROVIDED THAT UPON BECOMING AWARE OF A SUIT OR THREAT OF SUIT FOR PATENT, TRADEMARK OR COPYRIGHT INFRINGEMENT, OWNER SHALL PROMPTLY NOTIFY CONTRACTOR AND CONTRACTOR SHALL BE GIVEN FULL OPPORTUNITY TO NEGOTIATE A SETTLEMENT.  CONTRACTOR DOES NOT WARRANT AGAINST INFRINGEMENT BY REASON OF OWNER’S OR DESIGN CONSULTANT’S DESIGN OF ARTICLES OR THE USE THEREOF IN COMBINATION WITH OTHER MATERIALS OR IN THE OPERATION OF ANY PROCESS.  IN THE EVENT OF LITIGATION, OWNER AGREES TO COOPERATE REASONABLY WITH CONTRACTOR AND SHALL BE ENTITLED, IN CONNECTION WITH ANY SUCH LITIGATION, TO BE REPRESENTED BY COUNSEL AT OWNER’S EXPENSE.
	13.3 Survival.  The indemnities contained herein shall survive Final Completion and/or the termination of this Agreement.

	ARTICLE 14 - NOTICES
	14.1 Method of Service.  All notices, consents, approvals, demands, requests or other binding communications under this Agreement shall be in writing.  Written notice may delivered in person to the designated representative of Contractor or Owner; mailed by U. S. mail to the last known business address of the designated representative; or transmitted by fax machine to the last known business fax number of the designated representative.  Mail notices are deemed effective three business days after the date of mailing.  Fax notices are deemed effective the next business day after faxing.
	14.2 Addresses.  The initially designated representatives of the parties for receipt of notices are as follows.  Either party may change their designated representative for receipt of notices by written notice.  

	ARTICLE 15 - MISCELLANEOUS PROVISIONS
	15.1 Independent Contractor.  Contractor acknowledges that it is engaged as an independent contractor and that Owner neither will nor shall have any responsibility to supervise or to provide Contractor or its employees or Subcontractors with transportation, insurance or other fringe benefits normally associated with employee status.  Contractor is responsible for the construction means and methods use for any Job Order Project, as well as all income taxes imposed by Applicable Law in connection with this Agreement.
	15.2 Statutory Certifications.  By signing this Agreement, Contractor certifies as follows:
	15.2.1 “Under Section 231.006, Texas Family Code, Contractor certifies that the individual or business entity named in this contract, bid, or application is not ineligible to receive the specified grant, loan, or payment and acknowledges that this contract may be terminated and payment may be withheld if this certification is inaccurate.”
	15.2.2 “Under Section 2155.004, Texas Government Code, Contractor certifies that the individual or business entity named in this bid or contract is not ineligible to receive the specified contract and acknowledges that this contract may be terminated and payment withheld if this certification is inaccurate.”

	15.3 Certification of No Asbestos Containing Building Material or Work.  All materials used in the construction or renovation of Owner’s property pursuant to a Job Order shall be certified as non Asbestos Containing Building Materials or Work (“ACBM”).  In addition to the requirements of the UGC governing ACBM currently found in UGC Section 13.7), Contractor shall provide data sheets and/or labels as proof of compliance to the extent required by Applicable Law and shall deliver to Owner:
	15.3.1 A certification statement, included with each materials submittal, stating that no ACBM is included within the scope of the proposed submittal.
	15.3.2 Upon, and as a condition precedent to the occurrence of Substantial Completion, a certification statement that no ACBM is included in the Project.
	15.3.3 A notarized statement that no ACBM has been used, provided, or left on a Project from each Subcontractor whose invoice is submitted with an application for payment for such Project.  Owner may withhold payment of any portion of an application for payment relative to Work provided by a Subcontractor whose statement is not delivered as required by this Section 15.3.3.

	15.4 Financial Interest.  By signature hereon, Contractor certifies that no member of the Board of Regents of The University of Houston System, or Executive Officers, including component institutions, has a financial interest, directly or indirectly, in the transaction that is the subject of this contract.  A state agency may not accept a bid or award a contract that includes proposed financial participation by a person who received compensation from the agency to participate in preparing the specifications or request for proposals on which the bid or contract is based.
	15.5 Dispute Resolution.  Disputes arising from this Agreement and/or any Job Order will be handled pursuant to Article 15 of the UGC.
	15.6 Exhibits.  The Exhibits listed with the Table of Contents of this Agreement are incorporated into this Agreement for all purposes as if fully set forth herein.
	15.7 Confidentiality.  Contractor shall treat any Owner supplied information or information pertaining to Owner’s business as confidential and shall not disclose any such information to others except as necessary for the performance of this Agreement or as authorized by Owner in writing.
	15.8 Successors and Assigns.  Owner and Contractor, respectively, bind themselves, their partners, successors, assigns and legal representatives to the other party to the terms and conditions of this Agreement.  This Agreement is a personal service contract for the services of Contractor, and Contractor’s interest in this Agreement, duties hereunder and/or fees due hereunder may not be assigned or delegated to a third party without written consent of Owner.  The benefits and burdens of this Agreement are, however, assignable by Owner.
	15.9 Owner’s Right to Terminate.  Owner’s ability to enter into Job Orders in general, and under this Agreement in particular, is dependent upon the appropriation and allotment of funds by the Texas State Legislature (the “Legislature”) and/or allocation of funds by the Board of Regents of The University of Houston System (the “Board”).  If the Legislature fails to appropriate or allot the necessary funds, or the Board fails to allocate the necessary funds, then Owner shall have the right to terminate this Agreement on written notice to Contractor without further duty or obligation hereunder.  
	15.10 Open Records.  All information, documentation and other material submitted by Contractor may be subject to public disclosure under the Public Information Act, Texas Government Code Chapter 552. 
	15.11 Payment of Debt or Delinquency to the State.  Pursuant to Texas Government Code Sections 2107.008 and 2252.093, Contractor agrees that any payments owing to Contractor under this Agreement and/or any Job Order may be applied directly toward any debt or delinquency that Contractor owes the State of Texas or any agency of the State of Texas regardless of when it arises, until such debt or delinquency is paid in full.
	15.12 Taxes.  The University of Houston System is a tax exempt State of Texas Agency under Texas Tax Code Chapter 151 and an institution of higher education.  Contractor shall avail itself of all tax exemptions applicable to the Work and/or Contractor’s expenses incurred in connection with any Job Order Project.
	15.13 Waivers.  No delay or omission by either party in exercising any right or power provided under the provisions of this Agreement or any Job Order shall impair any such right or power or be construed to be a waiver of the right or power.  A written waiver granted by either of the parties of any provision of this Agreement shall not be construed as a future waiver of that provision or a waiver of any other provision of the Agreement.
	15.14 Force Majeure.  No party shall be liable or responsible to the other for any loss or damage or for any delays or failure to perform under this Agreement due to causes beyond its reasonable control, including, but not limited to, acts of God, employee strikes, epidemics, war, riots, flood, fire, sabotage, terrorist acts or any other circumstances of like character; provided, however, reasonably foreseeable adverse weather conditions will not an Excusable Delay.  For purposes of this Section 15.14, “reasonably foreseeable adverse weather conditions” means weather conditions in keeping with the historical averages listed by the National Oceanic and Atmospheric Administration on its website, www.noaa.gov.
	15.15 Governing Law and Venue.  This Agreement and each Job Order (if any) shall be construed, interpreted and applied in accordance with the laws of the State of Texas without regard for choice of law principles.  All obligations of the parties created hereunder are enforceable in Harris County, Texas.  
	15.16 Captions.  The captions of paragraphs in this Agreement are for convenience only and shall not be considered or referred to in resolving questions of interpretation or construction.
	15.17 Severability.  Should any provisions of this Agreement be held invalid or unenforceable in any respect, that provision shall not affect any other provision and this Agreement shall be construed as if the invalid or unenforceable provision(s) had not been included.
	15.18 Entire Agreement.  This Agreement constitutes the sole and only agreement between the parties with respect to the services contracted for and supersedes any prior understandings, written or oral.  No modification, alteration or waiver of this Agreement or any of its provisions shall be effective unless in writing and signed by both parties.  No course of prior dealings, no usage of trade, and no course of performance shall be used to modify, supplement or explain any terms used in this Agreement.





